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Canada: Joint Ventures

CANADA: JOINT VENTURES

Mark Katz, Richard Elliot and Christopher Margison

Davies Ward Phillips & Vineberg LLP

This chapter provides a brief overview of the treatment of joint ven-
tures under Canada’s Competition Act (the Act).!

The expression ‘joint venture’ lacks a consensus meaning in
Canadian competition law and is often used to describe any of a
wide variety of cooperative arrangements between firms, ranging
from short-term, loose contractual alliances to more permanent and
comprehensive structural integrations. The words joint venture’
appear twice in the Act, in both cases in relation to a limited exemp-
tion to the merger review process.> However, for reasons touched
on below, those statutory exemptions are of little practical relevance
and do not connote the broader sense in which oint venture’ is
typically used in Canada. Therefore, for the purposes of this chap-
ter, the expression ‘joint venture’ will be more generically employed
to encompass any form of inter-firm cooperative arrangement that
falls shy of outright merger. Such arrangements are more commonly
referred to in Canada as ‘strategic alliances’, an expression roughly
akin to ‘competitor collaborations’ in the United States.

In 1995, the Canadian Competition Bureau (the Bureau)® pub-
lished the Strategic Alliances Bulletin, which remains the Bureau’s
most extensive policy statement on its treatment of ‘inter-firm coop-
erative arrangements, be they called strategic alliances, joint ventures,
or any other name’.* The Strategic Alliances Bulletin acknowledges
that most joint ventures do not raise competition concerns and that
many produce pro-competitive benefits, such as technology transfers
and cooperative research and development. Indeed, a stated goal of
the bulletin is to explain the potentially applicable provisions of the
Act and avoid the ‘chilling effect’ of discouraging joint ventures that
may be beneficial to the economy.

This chapter discusses the three main substantive provisions of
the Act that are most potentially applicable to the analysis of joint
ventures in Canada: the civil merger provisions, the criminal con-
spiracy provisions and the civil abuse of dominant position provi-
sions. There are important differences between these provisions. For
example, conspiracy is a criminal offence, involving criminal burdens
of proof, mens rea considerations, substantial penalties and private
rights of action. By contrast, mergers and abuse of dominance are
civil matters, the enforcement of which is confined to actions by the
Commissioner of Competition (the Commissioner) before the Com-
petition Tribunal (the Tribunal) for remedial orders. There are also
potentially significant divergences in the treatment of efficiencies:
there is a statutory efficiency defence in merger review, whereas the
Supreme Court has held that ‘counterbalancing efficiency gains to
the public’ is not relevant to the inquiry under the conspiracy provi-
sions. Furthermore, there may also be procedural considerations,
notably that certain joint ventures, depending on their structure and
size, may trigger pre-merger notification requirements.

Notwithstanding these differences, it is worth noting that the
merger, conspiracy and abuse of dominance provisions all share the
threshold prerequisite that a joint venture may only be condemned
if it is likely to prevent or lessen competition substantially or unduly.
Therefore, under any of these provisions, a joint venture should be
permitted unless it can be shown that, among other things, in the
absence of the venture, the joint venture parents would likely have
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competed with respect to matters within the scope of the venture
and that they possess market power. Further, since the focus of the
Bureau’s competition concerns under the Act has been foremost on
pricing and output effects, joint ventures that involve cooperation
at the early stages of bringing a product to market, such as coopera-
tive research or production, are less likely to attract scrutiny than
ventures involving joint distribution or marketing.

Civil merger provisions

Unlike full mergers, most joint ventures are limited in scope, and
often duration, such that the joint venture parents continue to func-
tion independently with respect to matters outside the scope of the
venture. Nonetheless, a joint venture may entail sufficient integration
and size that pre-merger notification, substantive review, or both,
under the merger provisions of the Act may come into play.’

Pre-merger notification

The pre-merger notification provisions in part IX of the Act are trig-
gered when certain types of transactions exceed the thresholds pre-
scribed therein. In all cases, the parties to the transaction, together with
their affiliates, must have assets in Canada that exceed C$400 million
(US$374 million) in aggregate value, or annual gross revenues from
sales in, from or into Canada that exceed C$400 million in value.

In addition, part IX applies only to five categories of transactions,
where certain thresholds are exceeded (and no exemption applies).
For an ‘acquisition of assets’, the value of the acquired assets in
Canada of an operating business or the gross revenues generated by
those assets must exceed C$50 million. For an ‘acquisition of shares’,
the same thresholds apply as in the case of asset acquisitions; how-
ever, the acquirer must also end up owning voting equity in excess of
20 per cent if the target is a public company and in excess of 35 per
cent if the target is a private company. In the case of the formation of
a ‘combination of two or more persons [...] otherwise than through
a corporation’, one or more of those persons must contribute from
their operating businesses assets in Canada worth more than C$50
million, or those assets must generate gross revenues in excess of
C$50 million. The other two categories of transactions relate to the
acquisition of more than a 35 per cent interest in a non-corporate
combination as described above and ‘amalgamation’.

None of these categories specifically refers to ‘joint ventures’ or
‘strategic alliances’. However, based on the use of the term ‘combi-
nation’ in other provisions of the Act, it appears that this concept
is meant to cover joint ventures, at least to the extent that they are
carried out other than through a corporation. In fact, based on our
prior experience, the Commissioner has accepted that combinations
may include co-ownership arrangements, joint ventures, strategic
alliances, syndicates, partnerships and other forms of association
between two or more people. The Commissioner has also accepted
that a combination does not require a ‘legal entity’. ‘Corporate’
joint ventures, on the other hand, will be subject to the pre-merger
notification provisions if they involve one of the other enumerated
categories of transactions (eg, an asset or share acquisition) and the
relevant thresholds are exceeded.
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The Act contains a number of exemptions to the pre-merger
notification requirements, one of which is section 112, which sets
out a specific exemption for ‘combinations that are joint ventures’.
This exemption applies if: the combination will be governed by a
written agreement which imposes an obligation on at least one party
to contribute assets and governs a continuing relationship between
those parties; there will be no change in control over any party
to the combination; and the agreement restricts the activities of
the combination and provides for its orderly termination. Interest-
ingly, section 112 is not limited on the face of it to unincorporated
combinations, which has left open the argument that the exemp-
tion should apply to corporate joint ventures as well. However, the
Bureau has issued guidelines stating its position that the section 112
exemption is restricted to unincorporated combinations and does
not apply to joint ventures in corporate form. Overall, the exemp-
tion in section 112 is of limited practical significance because it is
narrowly drawn and, even where it applies, the Bureau may still
review a proposed combination from a substantive perspective, as
discussed below.

Substantive merger review
If a joint venture constitutes a ‘merger’ within the meaning of the
Act, the Bureau can, and likely would, review it under the merger
provisions. ‘Merger’ is defined in section 91 as:
the acquisition or establishment, direct or indirect, by one or more
persons, whether by purchase or lease of shares or assets, by amal-
gamation or by combination or otherwise, of control over or sig-
nificant interest in the whole or a part of a business of a competitor,

supplier or person.

Where a joint venture is subject to pre-merger notification, the Bureau
will generally presume that the substantive definition of ‘merger’
is also met. However, even where notification is not required, the
merger provisions may still apply, given the potentially broad con-
cept of ‘significant interest’. The Bureau’s Merger Enforcement
Guidelines (MEGs), revised in September 2004, interpret a ‘signifi-
cant interest’ in the whole or part of a business in terms of the ‘ability
to materially influence the economic behaviour’ of that business.
Thus, where a joint venture involves the acquisition of a minority,
non-controlling stake, important considerations in assessing whether
the merger provisions may apply will include the amount of voting
equity, board representation and the extent and duration of collabo-
ration. Further, in the Strategic Alliances Bulletin, the Bureau indi-
cates that ‘[g]enerally, the Bureau will examine alliances that involve
the future acquisition of control as mergers, unless there is a basis for
believing that the acquisition of control is a sham’.®

Many joint ventures take the form of joint venture parents pool-
ing their resources to produce or sell a common product or service.
Often this will involve fully integrating a portion of their respective
businesses. Even though the joint venture parents will continue to
compete regarding matters outside the venture, the Bureau has gen-
erally taken the position that such joint ventures constitute mergers
under section 91 with respect to the parts of the businesses being
contributed to the joint venture. For example, in the late 1980s, Air
Canada and Canadian Airlines, then the two largest airlines in Can-
ada, formed a joint venture to combine their respective computer
reservation systems into the Gemini system. The Bureau raised com-
petition concerns, but ultimately accepted a consent order settlement
under the merger provisions, thereby allowing the ‘Gemini merger’
to proceed, subject to certain safeguards which, among other things,
were designed to prevent any anti-competitive spill-over effects on
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competition in the airline industry, where the Gemini parents, Air
Canada and Canadian Airlines, continued to compete.’

Where a joint venture meets the definition of a ‘merger’, the sub-
stantive test under section 92 of the Act is whether it is likely to result
in a substantial prevention or lessening of competition. The MEGs
address the conceptual framework for the analysis, which includes
considerations such as relevant market definitions and shares, entry,
the possibility of unilateral or coordinated effects, business failure
and exiting assets, and efficiencies. This framework is very similar
to that employed under the US Merger Guidelines. For example,
market definition is based on the same hypothetical monopolist
paradigm.

There is relatively broader scope in Canada than many other
jurisdictions, including the United States, to advance efficiency argu-
ments. The ‘efficiency exception’ in section 96 of the Act provides
that no remedy will be imposed against a merger where the merger is
likely to produce efficiency gains that ‘will be greater than, and will
offset, the effects of any prevention or lessening of competition’ that
will likely result from the merger. As a result of this provision, even
a merger that leads to adverse effects on consumers may nonetheless
be tolerated due to a broader societal trade-off of economic wel-
fare considerations.® Given this greater scope to consider efficiency
arguments, parties will generally prefer to have their joint ventures
reviewed under the merger provisions of the Act (aside from consid-
eration of the cost of a pre-merger notification filing, if required).’

The Act includes a specific exemption from merger review where
the definition of ‘joint venture’ in section 95 is met. However, the
section has several requirements that limit its practical significance.
For example, the exemption only applies to joint ventures formed
other than through a corporation. The venture must be for a specific
project or programme of research and development, which would
not likely otherwise occur in the absence of the venture. There can be
no change in control over any party. An agreement must govern the
continuing relationship between all parties and provide for termina-
tion of the venture upon completion of the project. Further, since
section 95 may only exempt merger review, the joint venture could
still be subject to scrutiny under other provisions of the Act, notably
conspiracy or abuse of dominance.

Criminal conspiracy offence

A joint venture may potentially be reviewed under the criminal con-
spiracy provisions in section 45, which prohibit parties from entering
into agreements that, among other things, prevent or lessen compe-
tition unduly.'® Examples of agreements or arrangements to which
section 45 may apply include those that fix, manipulate or manage
prices; modify or eliminate rivalry for customers’ business; limit or
fix production quantities; allocate customers or territories; restrict
or discourage new rivals from entering into the market; coordinate
or otherwise manage the granting of trade credit; and implement
group boycotts. Further, even where a joint venture pursues legiti-
mate objectives, joint venture partners should be careful to limit
information exchanges to what is reasonably necessary to carry out
the joint venture activities.!!

To obtain a conviction under the criminal conspiracy provisions,
the Supreme Court of Canada has indicated that the following ele-
ments must be established beyond a reasonable doubt: (i) the exist-
ence of a conspiracy, combination, agreement or arrangement to
which the accused was a party; (ii) that the conspiracy, combination,
agreement or arrangement, if implemented, would likely prevent or
lessen competition unduly; (iii) that the accused had the intention
to enter into the agreement and had knowledge of the terms of that
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agreement; and (iv) that the accused was aware or ought reasonably
to have been aware that the effect of the agreement would be to pre-
vent or lessen competition unduly.!? For joint ventures, the existence
of an agreement and intent to enter into an agreement will usually
be apparent such that much of the analysis will focus on whether
competition is likely to be prevented or lessened unduly.

The Supreme Court has stated that it is the combination of mar-
ket power and injurious behaviour that makes a lessening of com-
petition undue: the greater the market power, the less injurious the
behaviour need be, and vice versa. The assessment of market power
is similar to that under other sections of the Act, including mergers
and abuse of dominance, and involves considerations such as market
definition and share, number and size of competitors, barriers to
entry, geographical distribution of buyers and sellers, product dif-
ferentiation, countervailing power and cross-elasticity of demand.
Regarding the assessment of how ‘injurious’ the parties’ behav-
iour is, agreements that involve price fixing, restrictions on output
or market sharing will be viewed as constituting clearly injurious
behaviour. Further, agreements in respect of product quality, service,
promotional activity or innovation may also be injurious where such
considerations are an important determinant of competitive rivalry.

The Strategic Alliances Bulletin summarises the undueness
requirement of section 435 for strategic alliances, including joint ven-
tures, as follows:

the Bureau will: (i) define the relevant product and geographic mar-

kets affected by the strategic alliance; (ii) determine whether the

parties to the alliance possess market power in the defined relevant
markets, or whether they are likely to obtain market power in these
markets as a result of the alliance; (iii) assess what bebaviour is
specifically restricted or prescribed by the strategic alliance; and

(iv) determine if the alliance results in a combination of market

power and behaviour injurious to competition which is serious or

significant.

The Supreme Court has characterised section 45 as mandating a
‘partial rule of reason’ inquiry. It is ‘rule of reason’ given that there
is no per se violation. The rule of reason analysis is only ‘partial’ in
that there is not full-blown consideration of efficiencies as may occur
in the context of merger review. In particular, the Supreme Court
has stated that ‘considerations such as private gains by the parties
or counterbalancing efficiency gains to the public lie [...] outside of
the inquiry under [paragraph 45(1)(c)]. Competition is presumed by
the Act to be in the public benefit’.!3

Concern about inadequate consideration of efficiencies, coupled
with the fact that section 45 is a purely criminal provision, has led
to criticism that section 45 may chill the development of legitimate
joint ventures. As a result, over the last several years, the Bureau has
assessed a series of alternative possible conspiracy provisions with
a view to recommending a new provision that would, among other
things, screen out legitimate strategic alliances.'

In addition to government enforcement under the conspiracy
provisions, it should be noted that private parties may sue for dam-
ages resulting from ‘conduct that is contrary to’ section 45." There-
fore, even if the Bureau chooses to review a joint venture under the
civil provisions, notably mergers or abuse of dominance, the pos-
sibility of a private damages action based on section 45 remains.

Exemptions and defences to the conspiracy provisions

The Act contains a number of qualified exemptions from its con-
spiracy provisions, including, for example, agreements or arrange-
ments relating to the exchange of statistics or credit information,
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cooperation in research and development and defining product
standards.'e In general, these exemptions apply only if the agree-
ment has no undue effect on competition in Canada with respect to
prices, quantity or quality of production, markets or customers, or
channels or methods of distribution.!” In addition, subject to cer-
tain exceptions, a party cannot be convicted under the conspiracy
provisions if an agreement relates only to the export of products
from Canada.'s

Section 86 of the Act provides a system for registering a ‘spe-
cialisation agreement’ with the Tribunal, which has the effect of
exempting application of section 45. To be registered, the Tribunal
must be satisfied that the specialisation agreement will produce effi-
ciency gains that will be greater than, and will offset, any likely anti-
competitive effects. Unfortunately, ‘specialisation agreement’ is nar-
rowly defined as an agreement whereby each party agrees to dis-
continue producing an existing product. Thus, the section will not
apply, for example, where parties contemplate a broader degree of
collaboration or seek an agreement with regard to anticipated or
future products. To date, there has been no application to the Tribu-
nal to register a specialisation agreement.

Civil abuse of dominant position provisions

Joint ventures may also raise issues under the civil abuse of dominant
position provisions in section 79 of the Act. The section provides for
remedial orders in respect of situations where ‘one or more persons
substantially or completely control, throughout Canada or any area
thereof, a class or species of business” and they ‘have engaged in or
are engaging in a practice of anti-competitive acts’ with the result
that competition is likely to be prevented or lessened substantially.

Initially, some commentators suggested that joint venture agree-
ments falling shy of mergers should be reviewed only under the con-
spiracy provisions, not the abuse of dominance provisions. However,
no such limitation appears on the face of section 79 and, given the
fact that the Act contemplates that sections 45 and 79 could apply to
the same conduct, it would appear that the better view is that section
79 can capture joint ventures.'” Further, where a joint venture that is
not a merger involves at least some operational efficiencies or pro-
competitive justifications, civil review under the abuse of dominance
provisions would seem a more appropriate enforcement vehicle than
criminal prosecution for conspiracy.

One notable joint venture case under the abuse of dominant posi-
tion provisions resulted in a consent order directed against the exclu-
sionary rules of Interac, an electronic banking network owned by
nine major Canadian financial institutions.?’ The case illustrates how
the abuse of dominance provisions may be effective in addressing the
barriers to entry created by a closed joint venture network.?!

* % *

Potentially important substantive and procedural implications
depend on whether joint ventures in Canada are reviewed under the
merger, conspiracy or abuse of dominant position provisions of the
Act. At the heart of the substantive differences between these provi-
sions is the treatment of efficiencies. The merger provisions contain
a statutory efficiency defence. By contrast, the conspiracy provisions
contain no such defence and, furthermore, the Supreme Court has
greatly circumscribed any potential role for efficiencies. The abuse
of dominance provisions lie somewhere in between, having neither
a statutory efficiency exemption, nor any jurisprudential limitation
on the role of efficiencies comparable to that under the conspiracy
provisions.
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As discussed above, the perceived inadequacies of section 45
with respect to efficiencies have motivated calls for a civil ‘strategic
alliances’ provision. Given the slowness and uncertainty of the legis-
lative amendments process, the Bureau also sought, in late 2002, to
revise its Strategic Alliances Bulletin with a view to further alleviat-
ing concerns about a chilling effect on legitimate joint ventures. The
Bureau proposed either to clarify that joint ventures involving ‘mean-
ingful, efficiency-enhancing integration’ would be reviewed under
the civil provisions or to ‘definitively set out the types of agreements
that would be examined under section 45°. These proposed changes
to the Strategic Alliances Bulletin were never adopted. The Bureau
is, however, continuing to examine proposed changes to section 45
of the Act. In this regard, the Bureau struck an external working
group of expert lawyers and economists in the fall of 2005 to help
the Bureau consider various models that could be used when apply-
ing section 45 of the Act. At the same time, the Bureau also struck
an internal working group to review the models. In June 2006, the
members of the working groups completed their respective tasks
and the Bureau has since been reviewing their work with a view to
formulating a proposal regarding the reform of section 45.

Finally, on 26 June 2008, the Competition Policy Review Panel
presented ‘Compete to Win’, its report on Canada’s competition and
investment policies, to the federal Minister of Industry. The panel
proposed what it described as ‘a sweeping national Competitiveness
Agenda based on the proposition that Canada’s standard of living
and economic performance will be raised through more competition
in Canada and from abroad’. The report’s key recommendations as
they relate to joint ventures include, among other things, amend-
ing the merger notification process under the Act to mirror the US
Hart-Scott-Rodino Antitrust Improvements Act process; reducing
to one year the three-year period following closing within which
the commissioner currently may challenge a completed merger; and
replacing the existing conspiracy provisions in the Act with a per se
criminal offence to address ‘hard core’ cartels and a civil provision to
deal with other types of agreements between competitors that have
anti-competitive effects. If implemented by legislative amendment,
these changes could potentially affect how joint ventures are viewed
and dealt with under the Act. However, it remains to be seen whether
they will have sufficient political support in the context of Canada’s
current minority government.

Notes

1 RSC 1985, c. C-34.

2  See sections 95 and 112 of the Act, idem, where ‘joint venture’ appears in
the margin headings.

3 The Bureau is Canada’s antitrust agency. The commissioner of competition
is the head of the Bureau and is the statutory official responsible for
enforcement of the Act.

4 Director of Investigation and Research, Strategic Alliances Under the
Competition Act (Ottawa: Supply and Services Canada, November 1995) at
Part 1.

5. For an example of how the Bureau has reviewed a joint venture under
the merger provisions, see the Bureau’s merger review of the Lafarge-
Carmeuse joint venture (which combined the two companies’ lime producing
capabilities in Ontario), as discussed in a 2007 ex post analysis of three
Bureau merger reviews - see www.competitionbureau.gc.ca/epic/site/cb-
bc.nsf/vwapj/Report-ExPost-070912-fin-e.pdf/ $FILE/Report-ExPost-070912-
fin-e.pdf.

Supra note 4 at Part 3.2.
Director of Investigation and Research v Air Canada (1989), 27 CPR.
(3d) 476 at 516-525 (Comp Trib). For a more recent example of a joint
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venture being reviewed as a merger, see Commissioner of Competition v
Saskatchewan Wheat Pool Inc and James Richardson International Limited,
CT-2005-009 (Comp Trib). In that case, the Bureau challenged a proposed
joint venture between Saskatchewan Wheat Pool and James Richardson
pursuant to which the parties would jointly operate their grain handling
terminals in the port of Vancouver, but would continue to independently
operate their respective terminals outside of Vancouver. The Bureau alleged
that the proposed joint venture would substantially lessen the competitive
options available to non-integrated grain companies and to the Canadian
Wheat Board, thus negatively impacting Canadian grain farmers. The Bureau
subsequently withdrew its challenge in light of Saskatchewan Wheat Pool’s
agreement to dissolve the joint venture following its acquisition of Agricore
United.

This occurred in Canada (Commissioner of Competition) v Superior Propane
Inc (2002), 18 CPR (4th) 417 (Comp Trib), aff'd (2003), 23 CPR (4th) 316
(FCA).

On 18 March 2005 the Bureau announced the establishment of an advisory
panel of experts to assess the role that efficiencies should play under

the merger provisions of the Act. The panel’s report was made public on

31 October 2005 (see www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1954&Ig=e). The panel concluded that Canadian competition
policy should continue to encourage efficiency gains and that efficiencies
should be a regular and explicit consideration in the Act’s merger review
process. As to the Act’s efficiencies ‘defence’, the panel stated that the
current provision is not sufficiently clear and predictable but declined to
suggest how this should be remedied, other than to say that — however

the defence is ultimately restructured — it should not be permitted in the
case of a ‘mergerto-monopoly.” Prompted in part by certain of the panel’s
recommendations, the Bureau has since sought outside expert advice on,
among other issues, dynamic efficiencies. While the Bureau is continuing its
work on efficiencies, and anticipates being able to provide greater guidance
in the near future on what it considers to be the appropriate enforcement
approach, the Commissioner did share the following observations during

a speech in September 20086: (i) the Bureau does not consider that, in

the short term, it is either desirable or advisable to seek amendments
relating to efficiencies; (ii) the Bureau does consider efficiencies claims
when submitted; and (iii) a clear reading of the Act requires that the Bureau
consider efficiencies in the course of its assessment as to whether to
challenge a merger (see www.competitionbureau.gc.ca/internet/index.
cfm?itemID=2201&Ig=e). More recently, the Competition Policy Review
Panel, a panel tasked with reviewing, among other things, key elements of
Canada’s competition policy, concluded that there is no compelling need to
change the efficiencies defence (see www.ic.gc.ca/epic/site/cprp-gepmec.
nsf/en/h_00040e.html). Indeed, the panel noted that the achievement

of efficiencies through mergers is sufficiently important for the Canadian
economy that the Bureau should review mergers with this principle in

mind from the outset, rather than limiting its assessment of efficiency
considerations to cases where it has determined that the merger is likely to
prevent or lessen competition substantially. In addition, on 7 August 2008,
the Bureau released a Draft Bulletin on Efficiencies in Merger Review for
public consultation (see www.competitionbureau.gc.ca/epic/site/cb-bc.nsf/
vwapj/Draft_Efficiencies_Bulletin_Eng.pdf/ $FILE/Draft_Efficiencies_Bulletin
Eng.pdf). This sets out the Bureau’s most recent thinking and proposed

approach to the treatment of efficiencies in merger review.

The Act also has more specific conspiracy provisions dealing with price
maintenance (section 61) and bid rigging (section 47), which create per se
offences. However, they are less relevant in most joint venture contexts,
such that the discussion in this chapter will focus on the general conspiracy
offence in section 45.

The Bureau’s sensitivities about possible anti-competitive information
exchanges were evident in its recent resolution of a merger involving
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Quebecor Media Inc and Sogides Lteé, a publisher of French language
trade books in the province of Quebec. The Bureau was not concerned
that the acquisition itself would result in a substantial prevention or
lessening of competition. However, during the course of its review, the
Bureau learned that the president of Sogides (a Mr. Lesperance) was the
director of Renaud-Bray, a Quebec-based bookstore chain that competes
against a Quebecor-owned bookstore chain. The Bureau obliged Mr.
Lesperance to resign his position and imposed other limitations to ensure
that he would not be privy to any competitively sensitive information about
the Renaud-Bray bookstore chain while in the employ of Quebecor. See
Competition Bureau, Technical Backgrounder, ‘Acquisition of Sogides Lteé
by Quebecor Media Inc’, www.competitionbureau.gc.ca/internet/index.
cfm?itemID=2032&Ig=e.

R v Nova Scotia Pharmaceutical Society (1992), 43 CPR (3d) 1 at 26, 36
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Id at 31.

Sheridan Scott, Commissioner of Competition, ‘Cartel Enforcement:
International and Canadian Developments’ (7 October 2004).

Supra note 1 at section 36.

Supra note 1 at section 45(3).

Id at section 45(4).

Id at sections 45(5) and (6).

Id at sections 45.1 and 79(7).

Canada (Director of Investigation and Research) v Bank of Montreal et al
(1996), 68 CPR (3d) 527 (Comp Trib).

The Bureau also considered the potential application of the joint dominance
concept during an inquiry into the exhibition and distribution of motion
pictures in Canada. Competition Bureau Backgrounder, ‘Inquiry into the

Exhibition and Distribution of Motion Pictures in Canada’ (12 December

and 3839 (SCC).

2002).

Davies Ward Phillips & Vineberg LLP

44th Floor

1 First Canadian Place
Toronto, Ontario

M5X 1B1 Canada

Tel: +1 416 863 0900
Fax: +1 416 863 0871

Mark Katz
mkatz@dwpv.com

Richard Elliot
relliot@dwpv.com

Christopher Margison
cmargison@dwpv.com

www.dwpv.com

Davies Ward Phillips & Vineberg LLP with over 235 lawyers, practises nationally and internationally from
offices in Toronto, Montréal, New York and an affiliate in Paris. At Davies, our focus is on business law and
practice areas where we can be best in class. This allows us to maintain consistently high quality, and to
bring the most creative and efficient solutions to our clients’ critical matters, regardless of borders.

Davies’ Competition & Foreign Investment Review group advises clients on the full spectrum of com-
petition and foreign investment review matters, including mergers and acquisitions, joint ventures, com-
petition aspects of strategic commercial activities, abuse of dominance, cartels, trade practices, pricing
policies, relationships with customers and competitors, marketing and distribution, compliance training
and dealing with Competition Bureau investigations. We also represent clients in civil and criminal proceed-
ings, as well as class action matters, in various Canadian courts and before the Competition Tribunal.
Members of the group are also extensively involved in policy development and advocacy efforts through
both Canadian and international organisations.

Our lawyers also have developed specialised experience in many industries where competition issues
are interrelated with other legal or regulatory concerns, including telecommunications, financial services,
resources, energy and transportation.

www.globalcompetitionreview.com

99



About the Authors

Mark Katz

Davies Ward Phillips & Vineberg LLP

Mark Katz is a partner in Davies Ward Phillips & Vineberg LLP’s
Toronto office, practising in the competition and foreign investment

review group. Mark has advised domestic and international clients
on various competition law matters such as mergers and acquisitions,
criminal cartel investigations, joint ventures, abuse of dominance, dis-
tribution and pricing practices, misleading advertising and compliance.
Mark has also appeared at every level of court in relation to competition
matters, up to and including the Supreme Court of Canada, and has
acted as counsel on several leading cases before the Competition Tri-
bunal including the first abuse of dominance and merger cases it heard.
Mark also advises on the application of the Investment Canada Act.

Matters in which Mark has been involved include the prosecu-
tions of Daiichi Pharmaceuticals for cartel offences and related civil
matters; the abuse of dominance proceedings initiated by CanJet
Airlines against Air Canada; the investigation into pricing practices of
RE/MAX International; Procter & Gamble’s acquisition of Gillette;
Whirlpool’s acquisition of Maytag; Dubai Ports World’s acquisition
of P&O; Barrick Gold’s acquisition of Placer Dome; and Xstrata’s
acquisition of Falconbridge.

Mark is active in several professional organisations including the
Canadian Bar Association’s competition law section and the antitrust
and international sections of the American Bar Association. Mark
has authored many articles and conference papers on competition
law and contributed to several texts and treatises in the area. Mark
has also authored and presented policy briefs for clients on a variety
of domestic and international competition-related matters.

Mark is recognised in Chambers Global’s The World’s Leading
Lawyers and Leaders in their Field and in PLC: Which Lawyer?
for competition law practitioners. He has been described as ‘a true
stalwart of the practice’.

Mark obtained his LLB at Osgoode Hall Law School (1987). He
joined the firm as a partner in 1999. B

ABOUT THE AUTHORS

Richard D Elliott

Davies Ward Phillips & Vineberg LLP

Richard Elliott is a partner in the competition and foreign invest-
ment review group. His practice is focused on advising Canadian
and foreign-based clients on all aspects of Canadian competition
law including mergers, abuse of dominance and cartels, and also
on the application of the Investment Canada Act. He has over 15
years’ experience in the competition law field, having also worked
at Canada’s Competition Bureau and at a US and European law firm
specialising in antitrust law.

Among recent public matters, Richard represented Xstrata Plc
in obtaining competition and Investment Canada approvals for its
acquisition of Falconbridge Limited, the largest successful all-cash
offer in Canadian history, and represented Cineplex Galaxy LP in
securing competition approval for its acquisition of Famous Players
to form the largest movie theatre exhibitor in Canada. From 1991 to
2001, he served as an enforcement official at Canada’s Competition
Bureau, where he was responsible for conducting or overseeing more
than 100 merger reviews, and various other enforcement and policy
matters. Among his Bureau files, he had a central role in negotiating
the terms of settlement for Air Canada’s acquisition of Canadian
Airlines. Richard also has extensive experience in merger and non-
merger cases before the Competition Tribunal including the Bureau’s
predatory pricing suit against Air Canada, the Seaspan merger in
the BC marine transportation industry and the Gemini II litigation
before the Tribunal and the Federal Court of Appeal.

From 2001 to 2004, Richard worked in Washington, DC at a
leading US and European law firm, where he assisted in advising on
a variety of US and European competition law matters including
the merger of Phillips Petroleum and Conoco Inc and the merger of
Regal, United Artists and Edwards cinema chains.

Richard has spoken and written widely on competition law
subjects. His teaching experience includes serving as a lecturer in
competition law at Queens University in Kingston, Ontario and as
a visiting professor in international trade law at the Université de
Moncton, New Brunswick. He is recognised in Chambers Global
— The World’s Leading Lawyers for Business and in Leaders in their
Field in the areas of competition/antitrust and competition/antitrust:
litigators. He was also recommended in PLC Which Lawyer? Year-
book. Richard has an LLB from Osgoode Hall in Toronto, a BCL
(LLM) from Oxford, and is a member of the Ontario and New York
Bars. He also holds the chartered financial analyst designation. B



ABOUT THE AUTHORS

Christopher Margison

Davies Ward Phillips & Vineberg LLP

Christopher Margison is a partner in the competition and foreign
investment review group. He has represented and advised clients
on many aspects of competition law including mergers, price fixing,
strategic alliances, distribution and pricing practices, and misleading
advertising matters.

Chris has experience in a wide variety of industries including the
entertainment, telecommunications, information technology, agri-
cultural, manufacturing, plastics and consumer products sectors.
Recently Chris has acted in numerous significant mergers and acqui-
sitions including for Agricore United in its acquisition by Wheat
Pool; and for Cineplex Galaxy Income Fund in its acquisition of the
Famous Players movie exhibition business from Viacom.

Chris also acted in Trilogy’s acquisition of Chapters and the
subsequent merger of Indigo and Chapters; and in General Mills’
purchase of Pillsbury’s worldwide businesses from Diageo; and for
Shell Petroleum and BASF in connection with the proposed merger
of their polyolefins businesses. Similarly, Chris acted for SDL on
the Canadian competition aspects of its merger with JDS Uniphase,
EMI Group over its proposed merger with Time Warner, and Black
& Decker in its acquisitions of the Baldwin and Weiser lock business
from Masco and the Pentair Tools Group from Pentair.

Chris has co-authored several articles on competition law includ-
ing articles published in Antitrust Magazine and Canadian Compe-
tition Record. In addition, Chris is the contributing author for the
competition law section of Legal Alert and the Canadian Develop-
ments section of Sherman Act Section 1 Newsletter, and a regular
contributor to FTC Watch.

Chris graduated at the top of the English Common Law Pro-
gram at the University of Ottawa in 1998. Chris graduated from
the Business Administration Program at the University College of
the Fraser Valley.



