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of cartelized products be part of 
the class of plaintiffs seeking 
damages from defendants. The 
sticking point is typically 
whether the “indirect purchas-
ers” (i.e., purchasers that did 
not buy the cartelized product 
directly from the supplier but as 
a component of further pro-
cessed goods) can demonstrate 
on a class-wide basis that the 
overcharge paid by direct pur-
chasers on the product was 
passed through to them. 
Without a credible methodolo-
gy for demonstrating class-wide 
harm, damages to indirect pur-
chasers would have to be estab-
lished on an individual basis, 
thereby negating the justifica-
tion for proceeding by class 
action.

By allowing the class actions 
to proceed, both decisions also 
marked a significant departure 
from previous case law, in which 
courts had denied certification 
to indirect purchaser class 
actions because of the failure to 
establish a satisfactory method-
ology for calculating harm on a 
class-wide basis.

The leading decision on 

point was the Ontario Court of 
Appeal’s decision in Chadha v. 
Bayer, [2003] O.J. No. 27. 
Chadha involved a proposed 
class action on behalf of indi-

rect purchasers of concrete 
bricks and paving stones used in 
home construction. The allega-
tion was that the defendants’ 
conspiracy to fix the price of 

iron oxide pigment — used as 
an additive to colour bricks and 
paving stones — resulted in 
overcharges not only to the 
manufacturers of these prod-
ucts, but also to the purchasers 
of buildings constructed using 
materials containing the iron 
oxide pigment. The class action 
was certified at first instance 
but the Ontario Court of Appeal 
reversed that decision. The 
Court of Appeal held that the 
indirect plaintiffs had not estab-
lished a methodology that could 
be used at trial to prove that all 
of the indirect purchasers had 
overpaid for their houses 
because of the conspiracy.

In both Irving Paper and 
Pro-Sys, the courts took a more 
relaxed approach to the proof 
needed at the certification stage 
to support the indirect plain-
tiffs’ proposed methodologies. 
For example, Justice Rady of 
the Ontario Superior Court of 
Justice held that a judge at the 
certification hearing need only 
be satisfied that a credible 
methodology for calculating 
indirect purchaser damages 
may exist and that even 
“attempts to postulate such a 
methodology” are sufficient. 

Similarly, the B.C. Court of 

Appeal held that only a “mini-
mum evidentiary basis” is nec-
essary and that plaintiffs need 
only show that they have “a 
credible or plausible methodol-
ogy” that, in theory, might be 
able to address class-wide 
issues.

If left undisturbed on appeal, 
Irving Paper and Pro-Sys will 
lower the bar in at least two key 
Canadian jurisdictions, and 
potentially across the country, 
for the certification of indirect 
purchaser, price-fixing class 
actions. The impact of this 
change in the law could be mag-
nified even further by the com-
ing into force in March of a new 
per se conspiracy offence, which 
will eliminate the requirement 
to prove market impact (“undue 
lessening of competition”) in 
establishing criminal liability. 

The combination of these 
two developments could signifi-
cantly expand the scope in 
Canada for civil liability arising 
from competition law viola-
tions. 
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