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Canada Announces Upcoming
Review Of Investment Canada
Act
By Mark Katz and John Bodrug
(Davies Ward Phillips & Vineberg LLP)

On November 23, 2006, the federal Minister of
Finance, the Honorable Jim Flaherty, announced that
the Canadian government will undertake a review of
the Investment Canada Act (“ICA”), which governs
investments by non-Canadians to acquire control of
Canadian businesses.

The intention to review the ICA is set out in a
document entitled Advantage Canada, which describes
the government’s long-term plan for making Canada
a “true world economic leader”.  Among other things,
the plan comments on the benefits of foreign direct
investment in Canada in providing additional capital
to fuel firms’ growth and expose domestic firms to
new technologies, innovative ways of doing business
and healthy competition.

According to Advantage Canada, a review of the
ICA is appropriate because the statute has not been
amended significantly since its adoption in 1985, not-
withstanding “dramatic changes in the world
economy” in the interim.  The plan notes that “Canada’s
share of total inward foreign investment directed to
the G7 and OECD countries has been failing”; the
OECD has reported that Canada has the highest level
of explicit restrictions on foreign-equity ownership in
the G7; and screening procedures under the ICA “can
limit opportunities for Canadian firms competing in a
global economy to attract expertise, strengthen their
networks and pursue new business opportunities”.
The plan also comments that the ICA, like other re-
strictions on foreign ownership in Canada, may create
the perception that “Canada is not fully open to for-
eign investment”.

The goal of the ICA review will be to ensure that
Canada’s foreign investment legislation is in line with
best practices in other jurisdictions and maximizes the
benefits of foreign investment while retaining Canada’s
ability to protect its “national interests” on a prin-
cipled basis. For example, the plan suggests that one
(rare) instance in which government intervention may
be justified is when a large state-owned enterprise

Conclusion
As Canada’s first BIT in eight years, and as the

first to be based on the 2004 Model FIPA, the negotia-
tion of the Canada-Peru BIT represents a watershed
moment in the development of Canada’s BITs. Argu-
ably, the protections to investors under this treaty
have been somewhat diluted when compared to
Canada’s existing BITs.

This may be a reaction by the Canadian govern-
ment to its role as a respondent in several NAFTA
Chapter 11 cases. The Canadian government has never
been a respondent to a BIT claim and, to date, only one
award has been issued under a Canadian BIT (EnCana
Corporation v. Republic of Ecuador, LCIA Case No.
UN3481, UNCITRAL, February 3, 2006, Canada-Ec-
uador BIT).

Investors and other stakeholders should take this
opportunity to review the Canada-Peru BIT and the
2004 Model FIPA and consult with the Canadian gov-
ernment to stress the importance of maintaining strong
investment protection provisions under these instru-
ments.

This is particularly so since the BITs with China
and India have yet to be finalized and Canada’s De-
partment of Foreign Affairs and International Trade
has recently stated that it is currently in the process of
reviewing the provisions of the 2004 Model FIPA.

Canada’s Existing BITs
Canada has concluded BITs with the following

countries (entry into force date): Russia (1989); Poland
(1990); Czech Republic (1992); Slovak Republic (1992);
Argentina (1993); Hungary (1992); Ukraine (1995);
Latvia (1995); Philippines (1996); Trinidad & Tobago
(1996); Barbados (1997); Ecuador (1997); Egypt (1997);
Romania (1997); Venezuela (1998); Panama (1998);
Thailand (1998); Armenia (1999); Uruguay (1999);
Lebanon (1999); Costa Rica (1999); and Croatia (2001).
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between the public and private sectors has thrown
open a gold-mine of new opportunities for construc-
tion and engineering firms, debt and equity finan-
ciers, facilities services providers, and their legal coun-
sel, accountants and other professional advisors, with
few signs of abatement for the foreseeable future.

Scope of the Infrastructure Challenge
The scope of the infrastructure challenge in Canada

is sobering. A May 2004 Special Report by TD Eco-
nomics, a division of TD Bank Financial Group, esti-
mates the country’s infrastructure funding deficit in
the range of $50 to $125 billion, or six to ten times
annual public investment flows. TD Economics con-
firmed these numbers in another Special Report on
P3s in June 2006.

This infrastructure challenge is a major economic
issue for the country. Canada’s underinvestment in
infrastructure in the 1980s and 1990s has been identi-
fied as a contributing factor to Canada’s declining
productivity (an issue which has received consider-
able media attention in recent years), and the evidence
is becoming harder to ignore.

For example, delays at the Canada-US border due
to the insufficiency of border crossing infrastructure
are estimated to cost the economy approximately $8.3
billion annually. Meanwhile, health care services are
struggling to replace aging facilities that hinder effi-
ciency – in Ontario, hospital facilities are, on average,
43 years old, compared with 12 years old in the US.
Some commentators have argued that this infrastruc-
ture deficit has contributed to surging wait times for
health services, a problem which even the Supreme
Court of Canada has deemed unacceptable. Ontario

has also estimated that the cost of building sufficient
infrastructure to correct for past underinvestment and
to accommodate future growth could exceed $100
billion over the next 30 years.

Clearly, the size of the problem is beyond the
capabilities of the public purse, especially given that
public opinion is generally hostile to extensive gov-
ernment borrowing and to deficit spending; however,
addressing Canada’s lagging productivity and aging
infrastructure has become a pressing priority for gov-
ernments across the country as the electorate has
begun to take note of the country’s languishing infra-
structure stock and has become more accepting of
private sector involvement in infrastructure projects.

Evolving Public Support for P3s
Traditionally, the federal government and the pro-

vincial governments have taken an active role in build-
ing infrastructure and in delivering public services,
almost to the exclusion of the private sector. Yet, with
project delays, cost overruns, and overburdened bud-
gets, Canadian public opinion that was once hostile to
the notion of private sector involvement in infrastruc-
ture and public services appears to have shifted con-
siderably. A survey conducted for the Canadian Coun-
cil for Public-Private Partnerships (CCPPP) in fall
2004 found that 60 percent of Canadians favor using
P3s as a solution to the country’s infrastructure crisis,
with support highest in Québec.

While the Canadian public has warmed to the
notion of P3s, opposition remains, most notably and
vocally by public sector labor unions such as the
Canadian Union of Public Employees and the Hospi-
tal Employees Union. These opponents of P3s have

with non-commercial objectives and unclear corpo-
rate governance and reporting procedures attempts to
acquire a Canadian business.

It would appear that the direction proposed by the
current Canadian government is to reduce the scope
or application of the ICA to foreign investment in
Canada generally, but perhaps to proceed with pro-
posed amendments to the ICA that would give the
government greater powers to review and block or

unwind foreign investments that raise national secu-
rity concerns.

The Department of Finance’s press release, with a
link to Advantage Canada, is available at http://
www.fin.gc.ca/news06/06-069e-html.
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