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With the trend in many jurisdictions towards con-
tinued de-regulation and the development or strength-
ening of competition laws, the appropriate scope for
competition law immunity accorded to regulated con-
duct has come up for renewed debate. The importance
and multi-jurisdictional nature of this debateis reflgllcted,
for example, in studies conducted by the OECD" and
more recently the International Competition Network
into the limits and C%nstraints on antitrust enforcement
in regulated sectors.

The interface between competition law and regula-
tion in Canada is governed by the so-called “regulated
conduct defense” (“RCD”). The RCD is a common law
doctrine that — when applicable — provides a form of

The courts have held that the RCD will apply
to immunize “regulated” conduct from
scrutiny under the Act when four main criteria
are satisfied.

immunity from enforcement action under the Competi-
tion Act (Canada) (the “Act”) to persons engaged in
conduct that is directed or authorized by other validly
enacted legislation. The RCD has been relied upon by
parties to argue that the activities of various industries,
trades and professions subject to government regulation
are exempt from review under the Act. The RCD is
analogous to the “state action dogtrine” developed by
the United States Supreme Court,” which has been the
subject of a Ti.S. Federal Trade Commission report is-
sued in 2003™ and, more recently, heagings before the
Antitrust Modernization Commission.

The scope and applicability of the RCD has been the
subject of renewed discussion in Canada, with the Com-
petition Bureau (the “Bureau”) issuing a “Technical
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Bulletin” on the RCD (the “Technical Bulletin”) in late
June2006." The Technical Bulletin describes the Bureau'’s
enforcement position on the RCD and is intended to
replace an Information Bulletin which the Bureau pub-
lished in December 2002 (without prior consultation)
and which was criticized for b§ing inconsistent with
existing case law on the subject.

In this article, we provide a brief summary of the
RCD and how it has been applied by the courts in
Canada. We then consider the implications of the
Bureau’s Technical Bulletin for the future application of
the RCD in Canada.

Overview of the RCD
Origin

The Act does not contain a specific exemption to
shield “regulated conduct” (i.e., activity governed by a
legislative scheme) from the application of Canadian
competition law. Rather, the RCD developed at com-
mon law, based on several early 20 century decisions
where the constitutional validity of provincially legis-
lated marketing schemes was challenged on the basis of
the alleged inconsistency of these schemes with federal
criminal competition legislation.

Under Canada’s federal system, the provincial
and federal levels of government are each granted
distinct powers to legislate within their own sovereign
jurisdiction. Despite these distinct legislative powers,
federal and provincial laws often overlap in their
application and can lead to situations of direct conflict.
Toaddress situations of operational conflict, Canadian
courts developed the doctrine of “paramountcy”
according to which a provincial law will be of no force
or effect to the extent of its inconsistency with a
(paramount) federal law. The RCD effectively emerged
as an exception to the doctrine of paramountcy,
applicable in those specific cases where a provincial
regulatory scheme came into conflict with federal
competition law. In the event of such a conflict,
Canadian courts held that the provincial regulatory
scheme ought to remain operative and provide a
defense to an alleged breach of the Act. The rationale
offered was that acts taken pursuant to valid provincial
legislation could not be considered contrary to the
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“public interest”, which was the test under Canadian
competition legislation at the time.

Principles

Summarized briefly, the courts have held that the
RCD will apply to immunize “regulated” conduct from
scrutiny under the Act when four main criteria are
satisfied: (1) thereis validly enacted legislation regulating
the conduct at issue; (2) the conduct is directed or
authorized by thatlegislation (althoughitis still unsettled
as to the degree of authorization that must exist); (3) the
authority to regulate has been exercised; and (4) the
regulatory scheme has not been hindered or frustrated
by the conduct. Conversely, the RCD will not apply
where: (1) the conduct at issue has not been directed or
authorized by valid legislation; (2) the regulator has
forborne from exercising its statutory authority; or (3)
the conduct hinders or frustrates the legislative scheme
or is used as a “shield” to engage in unauthorized anti-
competitive conduct.

Valid Legislation

The first condition for the operation of the RCD is
that there must be validly enacted provincial or federal
legislation. This is based on the principle that persons
should not, for example, be found guilty under the
criminal provisions of the Act when they have been
directed or authorized to actunder other validly enacted
legislation. While the RCD was initially developed in
the context of provincial regulatory schemes, atleast one
court has %pplied the RCD in the context of federal
regulation.

Directed or Authorized

The second condition for invoking the RCD is that
the conduct must be directed or authorized by the
legislation in question. In Industrial Milk Producers
Association v. British Columbia (Milk Board), for example,
itwasheld that “itisnot the various [regulated] industries
as a whole which are exempt from the application of the
Competition Act but merely activities which are requireg
or authorized by the federal or provincial legislation”.
Thus, the RCD has been held to not apply to a county law
association that had not been deleg%tﬁd the authority to
enforce a minimum fee schedule,”~ while a Quebec
notaries association pleaded guilty to conspiring to fix
the prices of real estate services where the Quel:lec
government was no longer regulating notarial fees.

Although the cases hold that the conduct at issue
need only be legislatively authorized, as opposed to
mandated or required, there remains a question as to the
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degree of authorization required for the RCD to apply.
The decision of the Supreme Court of Canada in Jabour
represents the “high water mark” for a mgre permissive
approach to the “authorization” issue. In Jabour,
Benchers of the Law Society of British Columbiaimposed
restrictions on advertising pursuant to a general
discretion conferred on them to identify and regulate
“conduct unbecoming” alawyer. The Supreme Court of
Canada held that this “broadly styled” mandate to
determine what constituted “conduct unbecoming” was
sufficient authority to invoke the RCD even though the
statutory 3andate did not specifically address
advertising.” In coming to this conclusion, however,
the Courtnoted the special nature of the Law Society and
its role as an independent governing body for lawyers.

Some later cases, however, have taken a more
restrictive approach to this issue than did Jabour. In
Mortimer, a by-law enacted by the Corporation of Land
Surveyors establishing mandatory minilﬂum tariffs for
services was challenged under the Act.”" It was held
that the RCD did not apply because, although the
association’s enabling legislation gave it tariff making
powers, it was not clear that the legislation included the
power to set minimum tariffs or fees. The enabling
statute was construed strictly by the court, which held
thatif thelegislature had intended to give the association
the power to set mandatory minimum tariffs, it would
have done so in clear language.

Exercise of Regulatory Authority

The third requirement for invoking the RCD is that
the regulatory power conferred by legislation must be
exercised. Thus, the RCD willnotapply where aregulator
has forborne from regulating. In R. v. British Columbia
Fruit Growers Association, for example, the applicability
of the RCD was rejected because, although the wording
of the statute permitted the control and operation of
packing houses, the relev:ir51t board had not exercised its
authority in this manner.

Regulatory Authority not Frustrated

Finally, the RCD will only apply where the exercise
of regulatory authority has not been frustrated by the
conduct being regulated. For example, in R. v. Canadian
Breweries Ltd., it was held that if the regulation of an
industry is hindered by the behavior of those subject {%
the regulation, the RCD will notapply to protect them.

Conversely, the RCD also cannot be used by a
regulatory body as a shield for anti-competitive conduct
outside the purview of the statutory regime. Forexample,
inIndustrial Milk, itwasheld thatif “individualsinvolved
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in the regulation of a market situation use their statutory
authority as a springboard (or disguise) to engage in
anti-competitive practices beyond what is authorized
by the relevant regulatory statutes then su(il}
individuals will be in breach of the Competition Act”.

Garland v. Consumers’ Gas Co.

The Supreme Court of Canada had occasion to
discuss the RCD agah}é'n its 2004 judgment in Garland
v. Consumers’ Gas Co.

Unlike previous cases to consider the RCD, the
Garland case did not arise in the context of a competition
law matter. Instead, Garland involved a consumer
class action for restitution of late payment penalties
levied by Consumers’ Gas Co. (“CGC”) pursuant to a
rate order of the Ontario Energy Board (the “OEB”),
the provincial statutory body responsible for
regulating the energy sector in Ontario. CGC applied

The Technical Bulletin continues to share a
common perspective with the previous
Information Bulletin, namely that the RCD
should be applied in a limited fashion.

for, and was granted, an order by the OEB authorizing
it to charge customers who failed to meet payment
deadlines a late payment penalty in the amount of 5%
of the unpaid charges for the monthly billing period.
In related proceedings, it had been held that the late
payment penalties levied by CGC under this formula
amounted to charging a criminal rate of interest
contrary to section 347 of the Criminal Code, a federal
statute. On the basis of that finding, the class plaintiff
moved for summary judgment onits restitution claim.
CGC then brought its own motion for summary
judgment, in which, among other points raised, it
argued by analogy to the RCD that the Criminal Code
did not apply because the late payment penalties had
been authorized by the OEB. The case made its way to
the Supreme Court of Canada, where summary
judgment was granted ultimately in favor of the class
plaintiff.

The Court agreed with CGC that the RCD is not
limited to the competition law context. However, the
Court held that the RCD was not available to CGC in
the circumstances of the case. The Court interpreted
the RCD as applying only where the federal law in
question either expressly or by necessary implication
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contemplates that there will be exceptions to its
application. Thus, in the competition law cases
considering the RCD, for example, the Court held that
the RCD was properly applied because the provisions
atissue did not involve a per se type of offense; rather,
an offense only arose if the impugned activity was
found to be contrary to the “public interest” or to
result in an “undue lessening of competition”. This
made it possible to avoid conflict between the federal
competition legislation and the various provincial
regimes by holding that the operation of the provincial
laws could not be contrary to the public interest or
create an undue impact on competition. In Garland,
however, the Court held that the RCD did not apply
because section 347 of the Criminal Code contains no
indication thata provincial scheme could be exempted
from the strict application of the prohibition against
charging a criminal rate of interest.

The Supreme Court of Canada’s decisionin Garland
appears to limit the RCD’s application to instances
where the relevant provision of the Act contains some
“leeway language” which contemplates the contrary
operation of a regulatory scheme or conduct pursuant
to such a scheme. In the competition law context, this
requirement would effectively rule out application of
the RCD to shield conduct from the Act’s per se criminal
prohibitions, including the offenses of bid-rigging
and price maintenance. By way of contrast, conduct
offending the Act’s conspiracy provision could still be
subject to the RCD pursuant to Garland, because the
offense only arises if there iisgan “undue” lessening or
prevention of competition.

The Technical Bulletin

The Bureau’s Technical Bulletin is a complete re-
write of its previous Information Bulletin on the subject.
Asnoted above, this Information Bulletin was criticized
forignoring the body of case law that formed the basis
for the RCD.

For example, the Bureau had stated in its Informa-
tion Bulletin that the RCD should only apply in the
limited circumstances when there is a clear “operational
conflict” between the Act and the regulatory regime in
question. This was anovel formulation that appeared to
be inconsistent with the traditional rationale underlying
the RCD, namely that a provincial legislative scheme
should be given its proper scope precisely because there
can be no conflict between the Act and other validly
enacted legislation operating in the public interest.

Another discrepancy between the cases and the
Information Bulletin was the Bureau’s position that

©2006 WorldTrade Executive, Inc.



Volume 16, Number 18

the conduct of “regulated parties” (or “regulatees”)
should be protected only if that conduct is mandated
or required by the regulator (rather than simply au-
thorized). This was at odds with the case law in two
respects. First, as noted previously, a number of cases
(including the Supreme Court of Canada’s decision in
Jabour) held that the RCD applies to conduct that is
merely authorized, not required, by the applicable
regulatory regime. Second, the courts have notsingled
out “regulatees” for special (and more restrictive)
treatment under the RCD.

The Technical Bulletin clearly represents an at-
tempt by the Bureau to address these criticisms. For
one, the “operational conflict” concepthas been elimi-
nated. That said, the Technical Bulletin continues to
share a common perspective with the previous Infor-
mation Bulletin, namely that the RCD should be ap-
plied in a limited fashion. The Bureau also expresses
its view that “RCD case law is underdeveloped” and
indicates that it will “explore the potential for a legis-
lative resolution of this long-standing issue” if case
law clarifying the RCD is not forthcoming.

Some of the key points made in the Technical
Bulletin are as follows:

e Absent further judicial guidance, cautious
application of the RCD is warranted.

* In the case of validly enacted federal legislation,
the Bureau will apply the Act unless the Bureau
can confidently determine that Parliament
intended that the other legislation prevail over the
Act — either by clear language in the Act or by the
other federal law authorizing or requiring the
particular conduct or, more generally, providing
an exhaustive statement of the law concerning a
matter. For example, the Bureau will not pursue a
matter where Parliament has articulated an
intention to displace competitionlaw enforcement
by establishing a comprehensive regulatory regime
that: (i) gives a regulator the authority to take
action inconsistent with the Act; and (ii) the
regulator has exercised its regulatory authority in
respect of the conduct in question. Where the
regulator has forborne from regulation, the Bureau
will continue to apply the Act to such unregulated
conduct.

* Inthe case of validly enacted provincial legislation,
the Bureau will not pursue a case under the criminal
provisions of the Act in respect of conduct that is
authorized or required by a valid law where those
criminal provisions contain “leeway language”
(such as, “against the interests of the public” or
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“unduly limiting competition”). For example, the
Bureau will refrain from investigating and
prosecuting conspiracies under section 45 of the
Actinappropriate circumstances because conduct
authorized or required by provincial legislation
cannotbe “undue”. With respect to other criminal
provisions in the Act, the Bureau will attempt to
determine whether Parliament intended that the
particular provision(s) of the Act apply to the
impugned conduct.

e With respect to the reviewable matters provisions
of the Act, the Bureau considers that there is simply

The Bureau’s Technical Bulletin clearly
illustrates a more robust enforcement
position by the Competition Bureau with
respect to regulated conduct.

notenough case-law tojustify limiting its statutory

mandate without further judicial guidance.

Accordingly, the Bureau will not refrain from

pursuing regulated conduct under the reviewable

matters provisions simply because the provincial
law may be interpreted as authorizing the conduct
or is more specific than the Act.

* The Bureau acknowledges that no court has
expressly held that the RCD should be applied
differently as between regulators and regulatees.
However, the Bureau nevertheless considers that
greater scrutiny of the activities of regulatees,
whether acting in their private capacity or as self-
regulators, may be warranted.

e Even if the Bureau decides that the RCD does not
apply, it will consider the public interest in
pursuing the matter.

Since the Bureau’s issuance of the Technical Bulle-
tin, the Commissioner has clearly signaled that the
Bureau is actively looking for opportunities to test its
positions before the courts or the Competition Tribu-
nal. For example, the Commissioner has said that the
Bureau will not hesitate to bring cases under the Act’s
ciViIZBrovisions against provincially-regulated enti-
ties.

In particular, the Bureau is focusing on the con-
duct of self-regulating professions, such as accoun-
tants, lawyers, optom%rists, opticians, pharmacists
and real estate agents.
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Recently, the Bureau has intervened (albeit in an
advocacy notlitigation mode) to secure changes to t
conduct of real estate brokers and dental hygienists.

Conclusion

The Bureau’s Technical Bulletin clearly illustrates
amore robustenforcement position by the Competition
Bureau with respect to regulated conduct. The Bureau’s
apparent willingness to test the boundaries of the
RCD means that individuals and entities operating in
regulated industries in Canada should assess their
conduct very carefully before deciding that it might
benefit from the RCD’s protection.
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