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For most of its close to 25 years
of existence, the Investment Canada
Act (ICA) has flown under the
proverbial radar screen. But recent
months have seen this relatively
obscure and often opaquely drafted
statute take on a new prominence
that may signal difficulties ahead for
certain foreign investments in
Canada.

A major change to the legislative
framework occurred in March, when
the ICA was amended to incorporate
a new “national security” review
process (key thresholds were also
revised). The new process arms the
federal government with broad
powers to review and prohibit for-
eign investments in Canada on the
grounds that they “could be inju-
rious to national security.” 

The term “national security”
was deliberately left undefined to
allow for maximum discretion.
The government can also invoke
the process at any time (before or
after closing) and without regard
to the value of the investment or
the level of interest acquired.

The new national security provi-
sions appear to have already affected
the fate of at least one transaction
since they were enacted, namely the
proposed acquisition of Forsys
Metals Corp. (Forsys) by George
Forrest International Afrique
S.P.R.L. (GFI).

Forsys is a publicly traded min-
eral exploration company incorpo-
rated and listed in Canada. Its proj-
ects, including a uranium deposit
that Forsys describes as being close
to production, are located in
Namibia. GFI offered to acquire
Forsys in November 2008. Then, in
August 2009, Forsys issued a cryptic
press release indicating that it had
been provided with a copy of “an
unsolicited letter” sent to GFI by
Industry Canada stating that “GFI is
prohibited from implementing the
investment pending further notice
from Industry Canada.” Six days
later, Forsys announced the termina-
tion of the proposed transaction.

No one involved would comment
publicly on why Industry Canada

Online reputation management
If you aren’t thinking about it yet, you soon will be

Even though it’s been a bad year for
advertisers, advertising — whether on
radio, TV, print, on-line adverting, tele-
marketing or flyers delivered to your
door — is still a multi-billion dollar
industry. Advertisers are trying to do
two things: make you connect with a
brand, and create a demand for the
product or service associated with the
brand so that you’ll buy. The way to
legally protect a brand is by owning a
trade-mark for the words or design that
make up the brand. 

But just like The Beatles were more
than the mere sum of their parts, a
“brand” is more than just a trade-mark.
There is goodwill associated with a
brand, and this includes subjective and
hard-to-quantify attributes like the loy-
alty of the customers who buy the
product or service associated with the
brand (just talk to any Mac owner
about Apple). It also includes the repu-
tation of the company behind the
brand. 

Reputation matters. That’s why
when Maple Leaf Foods had a problem
with an outbreak of listeriosis in its
products last year, it was a public rela-
tions nightmare as much as a legal one.
But sometimes the only way to save the
brand is for the public relations objec-
tives to outweigh the legal ones.
Having the CEO say in newspaper ads

and elsewhere in the media, “Sorry, it’s
totally our fault and we’ll fix it,” might
give the lawyers fits, but it might make
the customers very happy. Customers
appreciate the fact that someone actu-
ally takes responsibility for a mistake
rather than weaving, dodging and bob-
bing around the issue to avoid legal lia-
bility. By dealing with a crisis by
taking responsibility for it, Maple Leaf
Foods may well have saved its brands
and saved the company’s reputation.

But it’s not just companies and
trade-mark owners who have reputa-
tions to protect. We all do, and these
days, much of our personal reputation
is on the web for all the world to see.
This is one reason most law and busi-
ness schools tell their f irst-year stu-
dents to get rid of their compromising
Facebook pages and to change their e-
mail addresses from mojokitty69
@whatever.com to something more
professional. They are warned to watch
what they say and do on social media
and on their personal blogs. Employers
can and will check up on prospective

employees on the web, and so will
clients. People will be judged on the
basis of those provocatively dressed
pictures that were posted on Facebook
way back in 2008, or the nasty rant
about a deadbeat job and a lousy boss
from 2006 on a blog. 

Unfortunately, once something is
on the web, it’s hard to get it off  — a
lesson learned by B.C. NDP candi-
date Ray Lam during the last B.C.
election, when some “inappropriate”
photographs were found on his Face-
book page, and he was forced to drop
out of the election after the pictures
went public. 

Just like there was no such thing as
Internet law before the Internet or fran-
chise law before there were franchises,
a new and growing niche area is “repu-
tation management law.” It straddles
libel, slander and defamation law,
freedom of speech, privacy law, copy-
right and trade-mark law, employment
law and the rules governing Youtube,
Facebook, Twitter and other social
media. And like environmental law 25
years ago, it has nowhere to go but up.

For example, blogs aren’t anony-
mous anymore (even if they’re meant
to be), and won’t shield a person from
an action in defamation, as New York
blogger Rosemary Port learned the
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had sent its letter. However, based on
the reported book value of Forsys’
assets and its prior public disclosure,
it does not seem that the normal ICA
review process applied. Therefore,
the only explanation for Industry
Canada’s intervention, and the sub-
sequent collapse of the deal, is that
the ICA’s national security provi-
sions had been invoked. Presumably,
this had to do with the Forsys ura-
nium project, even though the mine
is not in Canada.

National security was also an
issue in the proposed acquisition by
Ericsson of Nortel’s wireless unit,
announced last July. Although the
transaction was not ultimately
derailed, opponents of the deal tried
their best to use the national security
provisions to do so.

Ericsson, a Swedish telecom
company, successfully bid for
Nortel’s wireless unit as part of an
auction stemming out of Nortel’s
bankruptcy proceedings initiated last
January. During the auction process
and following its conclusion, RIM,
Canadian makers of the Blackberry
and one of the companies losing out
to Ericsson, argued that the federal
government should prevent the sale
because it would “jeopardize

Canada’s national interests.” Various
federal and provincial politicians
agreed that Nortel’s wireless unit
should not fall into foreign hands.
There was even an emergency
meeting of the House of Commons’
Industry Committee to investigate
the deal.

Notwithstanding these protests,
the federal government announced
on Sept. 16 that it would not chal-
lenge the Ericsson/Nortel transac-
tion. The minister of industry, Tony
Clement, said that the government
had “no grounds to believe that the
transaction could be injurious to
Canada’s national security.”

In addition to national security
concerns, the government has also
been grappling with the recession’s
impact on the ability of foreign
investors to meet commitments
(undertakings) provided to obtain
ICA approval. These undertakings
are a common part of the ICA
process. There have been reported
incidents of foreign investors rene-
gotiating their undertakings with the
federal government. But, earlier this
year, the government went one step
further and started court proceedings
to enforce a set of undertakings
obtained from U.S. Steel.

U.S. Steel committed to these
undertakings in 2007, in connection
with its acquisition of Stelco. Last

spring, U.S. Steel shut down most of
its Canadian operations. In July, the
government filed an application
with the Federal Court seeking an
order requiring U.S. Steel to increase
its Canadian steel production, main-
tain employment levels in Canada
and pay $10,000 per day for each
day that it allegedly failed to comply
with its undertakings. This unprece-
dented step marks the first time that
the Canadian government has gone
to court for such an order. The
matter is still pending.

Although most foreign invest-
ments will continue to be approved
in Canada without incident, the
above examples show an increased
resolve by the Canadian government
to use the review and enforcement
mechanisms available to it under the
ICA. Even the Ericsson/Nortel
transaction, which the government
ultimately let through, shows how
determined opponents can use the
ICA process to throw up roadblocks
to a deal. 

All of this spells more interesting
— and in some cases more difficult
— times for foreign investors in
Canada. �

Mark Katz is a partner in the
Competition & Foreign Investment
Review Group of Davies Ward
Phillips & Vineberg LLP in Toronto.

Foreign investors have difficulty meeting undertakings
Industry
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A constant preoccupation of
senior management of all public
companies is the relationship
between the company’s stock
price and the value of the com-
pany’s business as they see it. In
an economic crisis, the gap
between the value defined by the
stock market and management’s
views on the value of a public
company can be even wider than
usual. Apart from the impact this
has on employee bonuses and
incentives like stock option plans,
such a gap creates larger strategic
issues for companies.

Depending on your situation, the
current economic environment may
create an opportunity to purchase
an undervalued competitor. On the
other hand, even if your funda-
mental approach is offensive, low
stock prices could result in your
company becoming prey in the eyes
of another.

The optimal defence 
The very ownership structure of

a company may be the optimal
defence for an emerging issuer to
use against a third-party takeover
bid. Due to the way companies
develop, management of an
emerging issuer often has a signifi-
cant block of shares. Consequently,

the fate of a third-party takeover bid
does not depend just on the offered
price, but management and the
founding shareholders must also be
persuaded to sell.

Defence mechanisms 
When the company’s share-cap-

ital structure is not a signif icant
obstacle, management will want to
review other defensive mechanisms
available to the company and, if
appropriate, implement them. 

The f irst of these is a share-
holder rights plan that allows com-
pany shareholders to purchase addi-
tional shares, at a market discount,
if a specific market event occurs,
such as the purchase of 20 percent
of the issued and outstanding shares
by a hostile buyer. Typically, the
existence of a shareholder rights
plan will force the hostile buyer
purchaser to undertake negotiations
with the target company’s board

once it has purchased up to the
threshold amount that triggers the
dilutive purchase under the pro-
gram. The objective of the share-
holder rights program is to provide
more time for the target company’s
board to assess its strategic options,
negotiate with the hostile buyer or
find alternative buyers.

Target companies also often
amend existing employment con-
tracts for members of senior man-
agement to provide for a compensa-
tory payment in the event the
employee is dismissed as a result of
a change of control. Dubbed
“golden parachutes,” such clauses
can increase the cost of the acquisi-
tion by the hostile bidder or, if the
bidder requires the services of cer-
tain members of senior manage-
ment, force the re-negotiation of
existing employment contracts.
These amendments also ensure that
management is retained, and does
not leave during a takeover fight.

If the company has a key
strategic customer or joint venture
partner, it may also be appropriate
to amend the relevant agreement
by inserting a clause that provides
a party with the right to terminate
the contract in the event of a
change of control of the other
without that party’s consent. In the
case of a joint venture agreement,
an amendment can be added pur-
suant to which a change of control
without consent can also trigger a

buyout right.
If the company becomes the

subject of a hostile bid, there are
certain other approaches that can be
tried to make the company less
attractive to the bidder, such as the
declaration of dividends or the
implementation of an issuer bid
financed by third-party debt.

Of course, all actions taken by
management in response to a bid
must be in the best interest of the
company and in keeping with the
directors’ and officers’ fiduciary
duties to the company.

The special committee
During the course of any take-

over bid, it will be important for
management to have the benefit of
practices and procedures that will
protect the integrity of the process
and minimize the risk of decisions
made by the company’s board being
subject to court proceedings or
being overturned. 

The establishment of a special
committee should be the first thing
to be done in the event an offer is
expected or made. Composed of
independent members of the board,
the special committee’s role is to
advise the board in such a manner
as to permit it to make the best rec-
ommendation to the shareholders
under the circumstances free of
conflict of interest. Without the
appointment of a special com-
mittee, the board’s conduct is more

likely to be questioned. 
It is common practice for the

special committee to hire outside
advisors such as investment
bankers and lawyers in order to
ensure that the bids are properly
evaluated and dealt with.

Takeover book
If management has not already

done so, it should supervise the
preparation of a takeover book to
be used by the company in the
event that a bid is made. Such a
takeover book would cover mat-
ters such as a description of the
company’s operations, an inven-
tory of key company documents
and agreements, draft press
releases, conf identiality agree-
ments and draft board resolutions.

In an environment where under-
valued companies create an attrac-
tive target for buyers, management
should be prepared in advance to
deal with defending the company
from hostile bidders and protect the
integrity of the process adopted by
the board in response to the bid. �

Marc Babinski is a partner with
Borden Ladner Gervais LLP’s
Montreal office. He is the leader of
the firm’s Innovation Sector Focus
Group. Christian Faribault is a
member of the Securities and Cap-
ital Markets practice group at the
same office. He practises securities,
corporate and commercial law.
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THIS IS MORE THAN

A SALE.
To the buyer it’s an opportunity for strategic growth. To the seller it’s
the culmination of years of emotional investment and hard work. For 
the lawyers involved, it means helping their clients reach an amicable
and fair agreement.

At BDO, we can assist with every step of a merger, acquisition or
divestiture, including:

Providing transaction evaluations

Developing transaction strategies

Tax structuring

Assisting with due diligence

Developing post-transaction integration plans

Providing valuations
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