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Bid-Rigging in Canada: Recent Developments
By Mark Katz & Charles Tingley 

he Canadian Competition Act prohibits 
various types of anti-competitive 
agreements between competitors.  For 
example, it is a criminal offence for 
competitors to fix prices, allocate markets, 

and/or restrict output.  Civil proceedings can also 
be brought against competitors who enter into 
any other type of agreement that has the effect of 
substantially preventing or lessening competition.

The Competition Act also contains a specific 
prohibition against bid-rigging.  Thus, section 47 
of the Competition Act makes it a criminal offence 
for persons, in responding to a call or request for 
bids or tenders, to agree (i) not to submit a bid 
or tender, (ii) to withdraw a bid or tender already 
made, or (iii) to submit bids or tenders on terms 
that have been coordinated, where this agreement 
has not been disclosed to the person calling for 
the bid or tender.  Bid-rigging is a per se offence, 
in that the prosecution is not required to establish 
any adverse market effects.  Parties convicted of 
bid-rigging are liable to a fine in the discretion of 
the court, imprisonment of up to 14 years, or both.

The bid-rigging offence has acquired more 
prominence as an enforcement priority in Canada 
in recent years.  For example, allegations of bid-
rigging are at the core of several recent pleas 
involving global agreements affecting the sale of 
various automobile components.  Indeed, in one 
such plea, Yazaki Corporation agreed to pay the 
highest fine levied to date for a bid-rigging offence 
in Canada – CAD $30 million.

Canada’s competition authority, the Competition 
Bureau, has also made it a priority to detect and 
prosecute bid-rigging arrangements affecting 
procurement in the public sector.  There are 
several ongoing investigations of this nature and 
convictions have been obtained against parties 
involved in bid-rigging affecting government 
contracts for hospital construction, school bus 
services, sewer services, lighting for traffic signals, 
and real estate advisory services.

One positive by-product of the recent focus on 

the bid-rigging offence is that there is now an 
expanding body of jurisprudence interpreting 
section 47 of the Competition Act.  Two cases, R. 
v. Dowdall  and R. v. Al Nashar,  are of particular 
interest because they considered the meaning of 
one of the basic requirements of the bid-rigging 
offence, namely that there be a “request for bids or 
tenders”.  

In Dowdall, for example, which involved requests 
by federal government departments for IT services, 
the accused argued that the relevant requests did 
not qualify as “bids or tenders” because they were 
intended simply to create a pre-qualification or 
standing order for the potential provision of IT 
services if and when such services were required, 
rather than to award specific contracts for work to 
be done.

Similarly, in Nashar, which involved requests for 
sub-contracting services in relation to private 
condominium projects, the accused argued that 
the relevant requests were merely invitations 
to negotiate or compare the prices of different 
contractors, since the requests explicitly reserved 
the right of the requester and ultimate client to 
reject one, some or all submissions in its entire 
discretion.

Both of these cases involved preliminary inquiries 
where the judge’s role is limited to assessing 
whether the prosecution has sufficient evidence of 
an offence to justify proceeding to trial.  That said, 
the judges were required to review the relevant 
law and come to a reasoned view on whether 
the evidence could support a guilty verdict on 

T the issue of whether there were calls for bids or 
tenders within the meaning of section 47 of the 
Competition Act.  

Both courts considered the same authorities and 
broadly adopted the same analytical approach.  
It was common ground, therefore, that the 
Competition Act does not define “bid”, “tender” or 
“call or request for bids or tenders” and that resort 
must be had to commercial law jurisprudence to 
interpret these concepts.  The up-shot of these 
commercial cases is that a distinction has to be 
drawn between mere proposals (or invitations to 
treat), which do not create contractual relations 
between the proponents and entities requesting 
proposals, and solicitations, which do create 
contractual obligations with bidders such that a 
bidding contract comes into existence.  Bids and 
tenders involve contractual rights and obligations 
between the parties, and whether a bidding 
contract exists is a matter of determining the 
intention of the parties to contract based on a 
review of the terms of the request (whatever name 
it may take, e.g., RFP, request for bids, request for 
tenders, etc.) and all the relevant circumstances.

Although the two courts canvassed the same law, 
they came to opposite conclusions when applying 
the law to the particular facts of their respective 
cases.  

In Dowdall, the preliminary inquiry judge 
determined that there was some evidence for a 
jury to consider at trial that the relevant request 
process gave rise to enforceable rights and 
obligations of both parties, even if those rights 
were heavily in favour of the government (i.e., the 
government was free to decide not to award any 
work under the agreements at all).  This decision 
was subsequently upheld on appeal.  

On the other hand, in Nashar, the preliminary 
inquiry judge held that there was insufficient 
evidence to commit the accused to trial.  In 
particular, the judge found it persuasive that the 
condominium owner had reserved to itself the 
exclusive right to reject one, some or all of the 

proposals or to accept any proposals that suited 
its needs, regardless if not the lowest-priced 
proposal(s).

Even accepting that both of these cases were 
decided at the preliminary inquiry level, it is now 
possible to make several important observations 
about this key aspect of Canada’s bid-rigging 
offence.

First, the scope of “requests for bids or tenders” 
under section 47 may not be as broad as one would 
initially think.  The key issue is whether the parties 
intended to create contractual obligations.
Second, the relevant analysis is very much case 
specific and involves a review of all of the relevant 
circumstances surrounding the alleged call for 
bids and the intention of the requesting and 
bidding parties.  As such, it will not always be easy 
to predict which way a court may decide.

Third, and subject to what decision ultimately 
emerges at trial in Dowdall, one might expect the 
Competition Bureau to take the above uncertainties 
into account in future bid-rigging cases and 
recommend to the prosecution that parallel 
charges also be laid under the Competition Act’s 
conspiracy offence (section 45).  Prior to 2010, 
the conspiracy offence required the prosecution 
to prove that the impugned conduct “unduly” 
lessened competition, i.e., had a negative market 
impact.  That requirement arguably limited the 
relative utility of the conspiracy offence vis-à-
vis the per se bid-rigging offence.  However, the 
market impact element of the conspiracy offence 
was eliminated as of March 2010.  As such, and 
depending on the circumstances, the Bureau might 
decide that the chances of success are improved by 
also relying on the new conspiracy offence, which 
would appear to cast a wider net than the specific 
terms of the bid-rigging offence, while retaining 
the advantage of per se treatment.
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