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0

ments were considerable changes to the provisions governing merger review,

n March 12, 2009, concurrent with changes to Canada’s foreign investment
laws, the Canadian parliament passed legislation incorporating significant
amendments to Canada‘’s Competition Act. Notable among these amend-

which included amending the merger notification process to mirror the U.S. Hart-
Scott-Rodino Antitrust Improvements Act process, increasing one of the merger
notification thresholds and reducing the time following closing within which the
Competition Bureau (“Bureau”) can challenge a transaction.

Amendments to the Pre-Merger Notification Process

The amendments have introduced a new “U.S.-style” merger review regime,
pursuant to which a transaction subject to notification may not be completed until
the expiration (or early termination) of a 30-day waiting period following notifica-
tion. The new process also provides, however, that if issues remain that the Bureau
wishes to investigate, it may issue a “supplementary request” for information to the
parties, in which case the proposed transaction may not be completed until 30 days
after the Bureau receives the required information .

Given the prevalence of cross-border mergers involving both Canada and the
United States, there is some merit in more closely correlating the Canadian merger
review process with that in the U.S. However, the newly enacted system has given
rise to serious concerns in Canada. Foremost among these concerns is the adoption
of the “supplementary request” process. That is because the U.S. experience with its
analogous “second request” process has been widely criticized for imposing exces-
sive and expensive production burdens on merging parties.

Another drawback is that the amended Canadian merger review process elimin-
ates any judicial oversight of the Bureau’s production demands. Under the prior
regime, the Bureau had to obtain a court order to compel production of informa-
tion from merging parties. Although the courts tended to grant these orders with-
out much question, parties had some ability to challenge them ex post facto. With
the enactment of the new process, the Bureau can issue a wide-ranging “supple-
mentary request” for any information that is deemed “relevant” to an assessment of
the transaction without need for a court order.

The Bureau has tried to address some of these concerns in draft enforce-
ment guidelines that it issued in late March 2009 (“Draft Guidelines”). The Draft
Guidelines go to some lengths to emphasize the Bureau’s view that the “supple-
mentary request” process will not be used often and express the Bureau’s commit-
ment to minimize the burden of complying. In the absence of judicial oversight,
the Bureau also will establish various internal controls to vet “supplementary
requests” before they are issued and to deal with complaints from parties regarding
the scope of requests or disputes about compliance. It is good see that the Bureau
recognizes some of the potential pitfalls of its new “supplementary request” process.
However, only time and experience will tell whether the Bureau’s expressions of
intent and internal controls will be sufficient to avoid the types of problems experi-
enced in the United States.
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On the positive side, the amendments increase one of the pre-merger notification
thresholds. Previously, the Competition Act generally required the aggregate value of the
targets assets in Canada, or the annual gross revenues from sales in or from Canada, to
exceed CDN$50 million in order for the notification requirements to be triggered. This
“size of the transaction” threshold is now increased to CDN$70 million initially, with
future increases tied to changes in inflation (or as prescribed by regulation).

The threshold increase for pre-merger notifications will mean that some mergers
that had to be notified previously will no longer be subject to notification. It is not
clear, though, if the reduction in the number of notifiable transactions will be that
significant, given the relatively modest increase to the threshold.

The other notable change ushered in by the amendments is that the period within
which the Bureau can challenge transactions post-closing has been reduced from three
years to one year following closing. This amendment is of theoretical benefit to merging
parties, especially those that do not cross the notification thresholds, as it purports to
reduce post-closing deal risk. However, since the Bureau rarely if ever challenged acqui-
sitions post-closing, the practical benefits to merging parties are more limited .

Even within the limits described above, the reduced likelihood of pre-merger notifica-
tion brought about by the increased merger review thresholds, and the greater deal
certainty afforded by the reduction in the Bureaus ability to challenge a merger post-
closing, are both positive steps for investors looking to acquire companies operating
in Canada. The introduction of a “supplementary request” process is more worrisome,
given the prospect for increased costs and lengthened timelines. However, this will
only be an issue for transactions involving significant competitive overlap in Canada
between the acquiror and acquiree, and thus less likely to be of concern for Chinese
investors, at least at this stage of Chinese investment in Canada.
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