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The Canadian government recently released the 2021-2022 Annual Report covering non-cultural foreign investment reviews under the
Investment Canada Act(ICA) from April 1, 2021 through March 31,2022, Given the government'’s reluctance to publicize details of its ICA
reviews, the Annual Reportis akey resource for gaining insight into the way the ICA is being enforced in practice.

Overall, the Annual Report confirms a return to pre-pandemic levels of foreign investment in Canada, with a rebound in the number of “net
benefit” reviews tracking closely to pre-COVID averages and continued consolidation of the government’s national security review
jurisdiction. These factors are illustrated by a sustained increase in the number of investments being subjected to enhanced national
security screening; signs of an increasing diversity in outcomes, including a substantial number of scrutinized investments being
permitted to proceed without further action; as well as a material number of investments being withdrawn voluntarily in the face of
increased scrutiny.

Below are highlights and key points from the Annual Report regarding the ICA’s two review processes: (i) net benefit and (i) national
security.

Net Benefit Review

TheICA’s net benefit review process obliges a foreign investor to apply for government approval for any acquisition of control of a
Canadian business that exceeds certain thresholds. If those thresholds are not exceeded, the investor's only obligation is to advise the
government of the transaction by filing a “notification” at any time up to 30 days after closing. A similar notification obligation applies when
aforeigninvestor establishes a new business in Canada.

Record number of total filings. The 2021-22 period saw the highest number ever of net benefit filings for investments to establish or
acquire control of (hon-cultural) Canadian businesses. All told, foreign investors submitted 1,255 filings under the ICA in 202122 —up 52%
from the 826 filings made in 2020-21 (when global investment flows were still suffering from the impact of the COVID-19 pandemic), and
also higher (by about 22%) than the year prior to the pandemic (1,023 filings were made in 2019-20). It may be noted, however, that the
extent of compliance with the ICA notification obligation is unclear, and compliance may be improving as consequences of a failure to
notify increase, such as the extended exposure to a national security review, as discussed below.

Net benefit reviews return to prior levels but remain infrequent. Only eight of the non-cultural ICA filings made in 2021-22 were
applications for review relating to acquisitions of control for which government approval was required; the remainder (1,247) were
notifications for investments for which no approval was required. Consistent with typical practice under the ICA, all the applications for
review were approved as being of net benefit to Canada. Although the Annual Report provides no details, we can assume that all eight of
these transactions were approved on the customary basis of the investor providing binding undertakings regarding matters such as
future investment in the target Canadian business, maintaining minimum levels of employment, and Canadian participationin
management, among other commitments.

The eight net benefit reviews in 2021-22 represent a rebound from the low of three such reviews in 2020-21, and that number is more
consistent with recent experience (e.g. there were nine net benefit reviews in each of the three years before 2020-21). Overall, however,
the number of net benefit reviews remains much lower in absolute terms than only five years ago (there were 22 applications for review in
2016-17), reflecting the cumulative impact of increases in financial thresholds for net benefit reviews first introduced in 2009. Indeed, net
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benefit reviews have markedly declined as a percentage of total filings over time: from 2.99% in 2016-17 t0 1.20% in 2017-18 to now only
0.72% of allfilings in 2021-22.

Duration of reviews has increased. Interestingly, despite the relative decline in the number of net benefit reviews conducted annually,
the time required by the government to complete such reviews has increased. For example, the median review period for net benefit
reviews in 2021-22 was 88 days, up from 77 days in 2020-21, 76 days in 2019-20 and 64 days in 2018-19. It is difficult to draw firm
conclusions from thisincrease in review time frames, which can often be influenced by non-substantive factors, like ministerial availability;
however, the increase in national security scrutiny of investments (discussed below) may be placing a strain on agency resources,
including with respect to the processing of net benefit applications.

National Security Review

Under the ICA’s national security review regime, the Canadian government can review all foreign investments in Canadian businesses —
regardless of value or degree of control —to determine if they could be “injurious” to Canadian national security. If the government
identifies national security issues, it may prohibit the investment from proceeding, order the Canadian business to be divested (if closing
has already occurred) or permit the investment to proceed with conditions that the investor must agree to or abandon the transaction.

Allinvestments for which ICA filings are made under the net benefit regime are screened for potential national security concerns. In
addition, investments that may not be subject to the net benefit regime may also be scrutinized (e.g., when the foreign investor acquires a
minority interest in, but not control of, the Canadian business).

Robust national security enforcement continues. Twelve investments were subject to a formal national security review in 2021-22,
whichis the highest number for such reviews in a single year. Seven of these investments were allowed to proceed unconditionally
following completion of the review; four of the investments were abandoned after the formal review was commenced; and one review is
ongoing with the outcome still unknown.

An additional 12 investments were the subject of an extended initial screening process of 90 days (the screening process takes 45 daysiif
not extended) but did not proceed to formal reviews. Of these 12 investments, nine were allowed to proceed unconditionally without
undergoing a formal review, and three investments were abandoned after the investor was advised that a formal review might be
commenced.

Two observations are noteworthy. First, there has been a steady increase in the number of investments allowed to proceed
unconditionally at the end of a formal national security review, to the point where most (7 out of 11) of the formal reviews completedin
2021-22 had this result. This means that it is no longer inevitable (or nearly inevitable) that investors’ acquisitions will be blocked, unwound
or burdened with conditions at the end of the national security review process.

Second, the number of investments that are abandoned when a national security review is commenced — or even threatened — remains
high. This happenedin 7 of the 24 cases in 202122, in which investors were told that they would or could face national security scrutiny.
Perhaps this attitude will change if the number and percentage of investments that are ultimately allowed to proceed unconditionally
persist.

Targets of reviews. One of the most useful aspects of the Annual Report is that it provides some details of the investments that were
subject to formal national security review.



Country of

Origin® Industry Sector (NAICS) Investment type Outcome of Review
Russia 2122 — Metal ore mining Acquisition of control Withdrawal
. Establishment of anew Mo further action required
il e E i business under thelCA
— B Iy T A—— Establishment of anew Mo furtheraction required
business under thelCA
_ 4883 - Support activities forwater - Mo further action required
Finland transportation Acquisition of control inder thalCA
. 5182 - Data processing, hosting, and -
China einted R Acquisition of control Withdrawal
_ 5223 —Activities related to credit Establishment of a new
Fne intermediation business bl ool
5231 - Securities and commaodity : :
China contracts intermediation and Acquisition of control EJI? uf:rrttggéilm required
brokerage
China 545 - Computer systems design and Acquisition of control Ma further action required
related services under thelCA
_ 545 — Computer systems design and i Ma further action required
eI related services Acistion of control under thelCa
546 - Management, scientific and Establishment of a new
Jordan technical consulting services business Ll
Russla 547 — Scientific rgsearch and Minority investment Ma further action required
development services under thelCa
China &ME— Other schools and instruction Acquisition of control Ongaing

"The Country of Origin reflects the country of the ultimate controller of the investor.

Source: Innovation, Science and Economic Development Canada.

The above table confirms that the jurisdiction of the investor remains a key factor in determining whether a transaction may be subject to
formal national security review. Chinese (six) and Russian (four) investments accounted for 10 of the 12 investments subjected to a formal
national security review in 2021-22. The one matter still undergoing review also involves an acquisition of control by a Chinese investor.
The other transactions subject to formal reviews in 2021-22 involved investors from Finland and Jordan, indicating that investors from the
“usual suspect” countries are not the only ones that get caught up in the national security review process.

Recent developments may foreshadow an even less favourable outlook for Chinese and Russian investors in the future. As discussedin
more detail below, the government has introduced policies that make it more difficult for investors with Russian ties to acquire interestsin
Canadian businesses and for foreign state-owned enterprises (SOEs) to invest in Canadian companies involved in the critical minerals
sector (anarea of particular interest for Chinese investors). Indeed, based on these new policies, it is unclear whether certain investments
that were allowed to proceed in 2021-22 would necessarily pass national security muster today (e.g., the three Russian investments for
which no further action was required).

Theindustry sectors that attracted scrutiny are also noteworthy. Some of these are obvious — for example, metal ore mining, data
processing, computer systems design and scientific research and development services. But other sectors are not so obvious —for
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example, grocery stores, taxiand limousine services, and “schools and instruction.” This diverse range of sectors underscores the
discretionary and even unpredictable nature of the ICA national security review process.

Finally, itis clear that not only acquisitions of control may lead to the initiation of formal national security reviews. Minority investments and
the establishment of new businesses also feature among the investments caught in 2021-22 (the latter category accounting for one-third
of the reviews).

Duration of national security reviews. According to the Annual Report, the average duration of national security reviews in 2021-22
was 133 days. On the face of it, this seems much lower than the average duration in previous years. For example, formal reviews took an
average of 225 days to complete in 2020-21and 217 days in 2019-20. Three factors seem to explain this discrepancy (none of which
suggest a suddenincrease in government efficiency). First, unlike in previous years, the average review time calculation includes not only
formal national security reviews but also transactions that were subject to only enhanced initial screening, which involves a structurally
shorter process. Second, all the reviews completed in 2021-22 involved either withdrawals by the investors before those reviews were
completed (or perhaps even started) or approvals without conditions. Third, the 133 day average does not take into account the review
that is ongoing. We believe that the average duration of more complicated reviews is likely closer to the averages of the past two years —
thatis, the durationis likely to exceed 200 days, at a minimum.

Looking Ahead

We turn away from the parameters of the Annual Report to recap here several recent developments that signal national security issues
will gain even greater prominence in the coming year.

Voluntary notification regime introduced. In August 2022, the government issued new regulations permitting foreign investors to
voluntarily submit notifications regarding minority investments in Canadian businesses that are not otherwise subject to mandatory
notification under the ICA.

One purpose was to give these investors the opportunity to obtain pre-closing comfort that their investments are not of national security
concern. However, the other purpose was to enhance the reporting of investments with potential national security implications that might
otherwise have escaped the government's attention. The government reinforced this second objective by also providing that
investments that are not notified may be subject to national security review for a full five years after implementation. Althoughiit is still too
early to tell, this “voluntary” regime may result in a further increase in filings under the ICA and potentially an increase in the number of
transactions subject to national security review.

New policy statements. The government issued two new policy statements in 2022 that signal a tougher approach to national security
reviews in certain circumstances.

OnMarch 8,2022, the government issued a policy statement regarding the review of Russian investments in response to Russia’s
invasion of Ukraine. Specifically, as we discussed in more detail here, the policy provides that allinvestments from Russia (whether or not
connected to the Russian state) that are subject to net benefit review under the ICA will be approved only on “an exceptional basis”;
furthermore, allinvestments that have “ties, direct or indirect, to an individual or entity associated with, controlled by or subject to influence
by the Russian state” will provide grounds for a full and formal national security review under the ICA.

Similarly, a new policy governing investments by SOEs in Canada’s critical minerals sector was announced on October 28, 2022. As
discussed in this bulletin, this policy provides that foreign SOEs and related parties investing in Canadian critical minerals businesses will
be able to obtain net benefit approval only “onan exceptional basis” where such approval may be required; and they can further expect to
face a full national security review for any such investments.

Canada’s New Indo-Pacific Strategy may lead to ICA amendments. The government's Indo-Pacific Strategy announced on
November 27, 2022 contains relatively blunt statements about the potential national security threats posed by China and outlines plans to
strengthen Canada’s defence against foreign interference, including by "reviewing, modernizing and adding new provisions” to the ICA to
protect national interests and “acting decisively” when investments by SOEs and other foreign entities threaten national security,
including critical minerals supply chains. While any potential changes to the ICA are not yet clear, they may relate to certain priorities
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referred to inthe strategy, such as protecting Canadian intellectual property and research, and preserving Canada's cyber security
systems.

More transparency. The government has announced that it intends to change its policies regarding the publication of details about its
national security reviews. As noted previously, the government has, up to now, been very circumspect in saying anything publicly about its
national security reviews, including whether such reviews have even been commenced. That is why the limited disclosure in the Annual
Reports has been so important. However, the government has now changed its approach and announced that it will make public the
results of national security reviews that led to a remedial order being issued. Just recently, the government did this when it blocked three
investments by Chinese investors in Canadian companies active in the critical minerals sector. One by-product of this new transparency
willbe to heighten public attention and interest regarding the government’s enforcement of the ICA’s national security review process.
Another by-product may be the continued inclination of some investors to withdraw investments before the completion of formal national
security reviews that may appear headed for remedies, and thereby side-step the potential for negative publicity.

The Annual Report, coupled with these other developments, underscores that foreign investors must remain aware of the ICA’s review
processes —and the national security regime above all - in their transaction planning when considering investments in Canada.

"The Annual Report deals only with ICA filings made with respect to foreign investments in “non-cultural” businesses. These are subject to the authority of the
Minister of Innovation, Science and Economic Development (ISED). Investments in Canadian businesses involved in “cultural” activities — such as book, film and
video production and distribution —are subject to the authority of the Minister of Canadian Heritage and are not covered by the Annual Report.
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