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Controlling the
housing bubble

Canada should think twice before using foreign
investment laws to regulate the industry

|
Mark Katz

ton topic in Canada. This is especially true in

cities such as Toronto and Vancouver, where
there are serious concerns about the number of people
who are being locked out of the housing market because
of rising costs.

In searching to explain Canada’s heated housing mar-
ket, some commentators have fixed upon “foreign invest-
ors” as the primary culprits. As the argument goes, resi-
dents of unstable countries and regions (e.g., China,
Russia, the Middle East) regard Canadian real estate as
a safe haven for investment, and it is this insatiable for-
eign demand (aided by Canada’s weakened dollar) that
fuels Canada’s skyrocketing real estate prices.

Opponents of foreign investment have offered a variety
of different solutions, but a particularly interesting pro-
posal is that Canada’s foreign investment laws be used to
regulate real estate acquisitions by non-Canadians.

H ousing affordability continues to be a hot-but-

As someone who has been practising in the foreign
investment area for close to 20 years, I have to confess
that the idea initially struck me as absurd. However,
nowadays it is always dangerous to reach conclusions
before doing a proper Internet search. And what a brief
tour of the web quickly indicates is that there are com-
parable jurisdictions to Canada that already utilize their
foreign investment regimes to curb foreign ownership of
domestic real estate.

Australia offers a notable example. Australian law pro-
hibits foreigners from purchasing “established” residen-
tial real estate. Rather, they are limited to acquisitions of
new dwellings, with approval in advance from the Aus-
tralian Foreign Investment Review Board. The objective
is to reserve existing housing for “native” Australians
while channelling foreign investment into the develop-
ment of new housing stock.

The Australian rules are backed by strict penalties that
have recently been toughened even further. Potential
sanctions include criminal fines and/or imprisonment,
divestiture, and civil penalties (such as potential forfeit-
ure of capital gains on properties ordered to be divested).
Sanctions may be applied not only against foreign pur-
chasers but also complicit developers, real estate agents
and lawyers in Australia. As part of a recent crackdown,
there have been several high profile forced divestitures
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Why smart real estate lawyers are plugging in

Cutting edge technology increases efficiency and profits while reducing risk

he most important change
Tthe real estate practice has
seen in recent years is the advance
of technology. However, I think it
is underused by lawyers to their
own and their clients’ detriment.
Most technologies are already
available on the lawyer’s desktop
but like many telephone users,
the full gambit of features is not
being utilized.

Technology allows for faster,
more efficient client and file man-
agement. This likely means a
more profitable file for the lawyer
and a better experience for the
client. Satisfied clients pay their
lawyers, return with other work
and provide referrals to family
and friends.

An emerging risk management
issue is the need to be compliant
on matters of cybersecurity, pri-
vacy and confidentiality. Lenders
are facing increasing compliance
regulations and are requiring their
suppliers (i.e. real estate lawyers)
to meet the same standards. In the
very near future, not only will we
need to be compliant but we will
need to demonstrate and confirm
that compliance to lenders.

Interestingly, most of the fea-
tures that would provide the
benefits mentioned above are in
programs lawyers already have.

Document generation software
is a good example. Since the regis-
tration process was digitized and
automated it has been necessary
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for real estate lawyers to adopt
and adapt to this new environ-
ment. An equally important part
involves the preparation of all the
other documents. From the initial
letter to clients, authorizations
and directions for searches and
procedures, to the reporting let-
ter—all can be automated with
the appropriate software. No need
to rely on preparing manual Word
or WordPerfect precedents. As
well, your notes and procedures
are easily captured in case evi-
dence of discussions and a client’s
instruction is required.
Automated data intake pro-
cesses where clients provide the
information required for the file
are becoming more prevalent.
Many lawyers now send a word
processing file by e-mail to the cli-
ents and ask them to enter their
information so the lawyer can cut
and paste it into his or her system.

In fact, Adobe Acrobat permits a
fill-in form with error checking
capabilities which can automate
the transfer of the information
into the lawyer’s system. Today,
there are web- and cloud-based
services that facilitate clients
inputting their own data, monitor-
ing the progress of their file, get-
ting crucial and timely informa-
tion and answering questions to
provide the lawyer with authoriza-
tions and direction. Once set up,
these services require little manual
input by the lawyer and provide
better information to the client.

A number of tools can help you
avoid fraud. The satellite view on
Google maps shows the property
and adjoining lands, while street
view allows you to see the prop-
erty as if standing on the curb.
Seeing the property allows you to
confirm the type of property,
whether there is a shared drive-

A number of tools can
help you avoid fraud.
The satellite view on
Google maps shows the
property and adjoining
lands, while street view
allows you to see the
property as if standing
on the curb. Seeing the
property allows you

to confirm the type of
property, whether there
is a shared driveway
and other details.

Raymond Leclair
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way and other details. Also, you
can search the names of parties to
the transaction against some
known fraud scenarios on the
AvoidAClaim blog. Municipalities
are increasingly making building
compliance and zoning informa-
tion available online so you can
confirm information the clients
provide or request. In the near
future, tax and other municipal
and agency information, import-
ant to our clients and the due
diligence required in the trans-
action, will likely become avail-
able at the click of a mouse.
Many lenders are now
instructing electronically. Are you
signed up to receive your instruc-
tions in this fashion? If not, why
not? Data can transfer into your

system, efficiently, profitably and
with less risk of error.

Electronic agreements of pur-
chase and sale are now legal in
Ontario. Is this any different than
receiving a faxed copy? Well, at
least documents will be more
legible than multi-copied and
faxed versions and, more import-
antly, you can take advantage of
digitally transferring the infor-
mation into your client and file
management systems.

Teranet has promised a new
cloud-based version of Teraview
software. What other innovations
will be possible once this new ver-
sion is available? Better data inte-
gration? Most assuredly better
online security.

All in all, technology, if adopted
and used to its fullest can make
client and file management easier,
more efficient and less cumber-
some than the manual systems we
grew up with. The client experi-
ence and service level will be
improved since more time is avail-
able for answering questions and
personal advice. The risk manage-
ment of the transaction becomes a
byproduct of better efficiency and
a better client experience.

We must remember that we are
a service industry. Clients are gen-
erally willing to pay for better
service. Why not distinguish your-
self by your service. A more mobile
and tech-savvy public is embra-
cing technology and expecting the
same from you. As technology
becomes better, cheaper and eas-
ier to use, we should adopt and
adapt to provide the public with
the smoothest experience we can.

Raymond Leclair is vice-president,
public affairs, LAWPRO
(ray.leclair@lawpro.ca).

Penalties: The Australian approach involves fines and even jail
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and enforcers are apparently
investigating over 1,000 addi-
tional cases of potential breach.

Could a similar foreign review
system for residential acquisi-
tions also work here? There are
several factors that will need to
be considered.

For one, implementing an Aus-
tralian-type review system in
Canada would require a basic re-
orientation of our current foreign
investment regime. The focus of
the Investment Canada Act
(ICA) — which is Canada’s princi-
pal foreign investment legisla-
tion — is on regulating the acqui-
sition by foreigners of Canadian
“businesses.” Regulating the pur-

chase and sale of private resi-
dences (even if meant to be held
as investments) would mean
extending federal government
regulation into a whole new area
of commercial transactions.
Apart from anything else, this
would run contrary to the recent
trend (at least under the Con-
servatives) to progressively nar-
row the ICA’s scope of application
(e.g., by substantially increasing
the most widely applicable
threshold for review). It is still
too early to tell if the new Liberal
government is inclined to restrict
foreign investment more aggres-
sively. But the Liberals’ commit-
ment to “sunny ways” and putting
a “friendly face” on Canada would

seem to militate against any
material change in approach.
Another factor to consider is
enforcement. The ICA is admin-
istered and enforced by a very
lean team of officials at the
Investment Review Division in
Ottawa. The expansion of Can-
ada’s foreign investment review
regime to residential transactions
would undoubtedly require a
substantial increase in the num-
ber of bureaucrats needed to
make the scheme work. More-
over, as seen in Australia, it would
also require the threat of signifi-
cant penalties, which raises a
basic question—do we really
want people (Canadian or for-
eign) to pay large fines or go to

jail for simply buying a house?

But the most important con-
sideration is also the most funda-
mental —will instituting a for-
eign investment review regime
actually solve the housing prob-
lem? It is still unclear whether
and to what extent foreign acqui-
sitions are driving the affordabil-
ity crisis. Some argue that levels
of foreign investment in Can-
adian housing are actually too
low to have an impact and that
domestic investors are the real
concern. At the very least, it is
apparent that an information
gap exists.

The current Liberal govern-
ment is committed to “evidence-
based” policy making. It would

thus seem imperative for more
work to be done before any dra-
matic steps are taken to follow
Australia’s example. Indeed, a
recent downturn in Chinese
investment in Australian hous-
ing now has certain experts pre-
dicting a price collapse that
could push Australia into reces-
sion. We in Canada will have to
be very careful not to court sim-
ilar disasters, especially if based
on an unsubstantiated fear that
foreigners are taking over our
housing market.

Mark Katz is a partner in the
competition and foreign investment
review group of Davies Ward Phillips
& Vineberg.
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