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The Day the Wrappers Died...

September 8, 2015 may go down in history as the "day the wrappers died" — for U.S. broker-
dealers who sell foreign securities into Canada on a private placement basis, for the Canadian
investors who purchase these securities and for the lawyers who advise them.

On June 25, 2015, the Canadian Securities Administrators announced that rule amendments
will come into force on September 8, 2015 that will not only codify certain discretionary "wrapper
relief" orders granted in 2013, but also significantly expand the scope of that relief to eliminate
virtually all the lingering issues created by those orders. The net result is that the vast majority
of U.S. registered and non-registered offerings of "eligible foreign securities" after September 8,
2015 can be extended into Canada using only the U.S. offering document without the need for a
Canadian "wrapper".

Summary of the Amendments

Broadly speaking, the amendments create an exemption from each of the Canadian securities
regulations that often necessitated the preparation of a Canadian wrapper — namely, the
requirement to provide (i) underwriter conflict-of-interest disclosure that complies with Canadian
rules and (ii) lengthy disclosure regarding the availability of statutory rights of action.

In general, the exemption is available when
o the offering is being conducted primarily in a foreign jurisdiction;
o the security being distributed is either
e issued by an issuer that (i) is incorporated, formed or created under the laws of a
foreign jurisdiction; (i) is not a reporting issuer anywhere in Canada; (iii) has its head
office outside Canada; and (iv) has a majority of its executive officers and directors
ordinarily resident outside Canada; or

e issued or guaranteed by the government of a foreign jurisdiction;

e all the purchasers in Canada are "permitted clients” (i.e., Canadian financial institutions,
companies with net financial assets of at least $25 million or individuals with net financial
assets of at least $5 million);

e the offering document delivered to Canadian purchasers complies with U.S. disclosure

requirements regarding underwriter conflicts of interest (including, where applicable,
FINRA rule 5121); and
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o the offering document contains certain prescribed language to the effect that the seller is
relying on an exemption from the applicable Canadian rules (or a one-time notice
delivered to the Canadian investors in advance of the offering).

Notably, sellers are no longer required to obtain signed "consent and acknowledgements"” from
prospective purchasers before the exemption can be relied upon. The removal of this
burdensome administrative requirement is a significant improvement over the wrapper relief
orders. In addition, whereas a wrapper relief order was available only to a person that applied
for it, the statutory wrapper exemption is available to everyone — issuers and dealers alike.

Multilateral Instrument 51-105 Considerations

Multilateral Instrument 51-105 — Issuers Quoted in the U.S. Over-the-Counter Markets (Ml 51-
105) was adopted in July 2012 in all Canadian jurisdictions except Ontario. It created a number
of technical problems for issuers distributing securities into Canada if they had no securities
listed on certain designated exchanges, including the NYSE and Nasdaq. However, as a result
of blanket relief orders issued in Québec, British Columbia and Alberta, in general, Ml 51-105
does not apply in those provinces to any distribution that is eligible to rely on the new statutory
wrapper exemption. If the offering must be extended into other provinces, consideration should
be given to whether Ml 51-105 may apply to the distribution.

No Change to Post-Trade Reporting Regime

Although the amendments create an exemption from the wrapper requirement in the
circumstances described above, there is no change to the requirement to prepare and file a
post-trade report and to pay the prescribed filing fees, in each case, within 10 days of the
distribution date.

Other Considerations

Even after the amendments come into effect, there will continue to be circumstances in which it
may be advisable to contact Canadian counsel before a U.S. offering is extended into Canada.
For example, the wrapper exemption may not be available, or other Canadian legal
requirements may come into play, in the following circumstances:

o the issuer is a reporting issuer or the issuer or a selling securityholder has a significant
connection to Canada;

e the issuer is or may be an "investment fund";
e theissuer is a limited partnership;
e theissuer is or may be a bank or financial institution and is selling debt securities;

o there is a directed share program or reserved share program under which the issuer
intends to sell securities to Canadian directors, officers or employees;

o the underwriters intend to market to individuals or purchasers that are not "permitted
clients";
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o residents of Canada own more than 10% of the outstanding securities of the class being
distributed or represent more than 10% of the total number of holders, after giving effect
to the offering;

o theissuer is conducting a rights offering;

o the offering is being sold initially without a U.S. registration statement but a registered
exchange offer is contemplated; and

o the securities being issued are exchangeable into securities of a different issuer.

Existing Wrapper Relief Orders

The discretionary relief orders issued in 2013 will expire when the rule amendments come into
effect on September 8, 2015. On this date, all offerings extended into Canada must comply with
the new statutory exemption rather than the conditions set out in the relief orders. Dealers who
have the benefit of a relief order should review the amendments and start transitioning to the
new regime over the course of the summer to ensure the uninterrupted availability of the
wrapper exemption in September.

Conclusion

We expect that these long-awaited rule amendments will be very well received by Canadian
institutional investors because they eliminate some of the costly barriers to accessing highly
desirable foreign securities.

If you have any questions regarding the foregoing, please contact
(416.863.5551) or (416.367.7494) in our Toronto office or
(514.841.6522) in our Montréal office.

Davies Ward Phillips & Vineberg LLP is an integrated firm of approximately 240 lawyers with
offices in Toronto, Montréal and New York. The firm focuses on business law and is consistently
at the heart of the largest and most complex commercial and financial matters on behalf of its
clients, regardless of borders.

The information and comments herein are for the general information of the reader and are not
intended as advice or opinions to be relied upon in relation to any particular circumstance. For
particular applications of the law to specific situations, the reader should seek professional
advice.
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