
N ew York’s Waldorf Astoria hotel is renowned for many things. An icon of 
glamour and luxury, the Waldorf Astoria was the tallest building in the world 
when constructed in 1931. It’s played host to numerous celebrities and is the 

reputed birthplace of such culinary dishes as eggs benedict, Thousand Island dress-
ing, and of course, the Waldorf salad.

Now the Waldorf Astoria can add one more credit to its resumé — as a potential 
national security risk.

Odd as it may sound, when Hilton Hotels Corporation proposed to sell it to the 
Anbang Insurance Company of China, the transaction was reviewed first by the 
Committee for Foreign Investment in the United States (CFIUS), a U.S. government 
agency that vets proposed transactions for potential national security implications. 
The transaction was only given the greenlight to proceed when CFIUS signed off on 
it in February.

How does the proposed acquisition of a venerable luxury hotel find itself the sub-
ject of a national security review? As it turns out, the Waldorf Astoria serves as the 
“home away from home” of U.S. presidents visiting New York City. Every president 
since Herbert Hoover has stayed at the Waldorf (the Presidential Suite is on the 35th 
floor). There is even a special underground train that is used to transport the 
president from Grand Central Station to the hotel. The Waldorf Astoria also serves 

as the residence for the U.S. ambassador to the United Nations, and is the hotel of 
choice for many foreign diplomats and dignitaries when they are in New York.

Of course, the fact that Anbang is a Chinese company was also certain to catch the 
attention of U.S. national security officials. China is a particular focus of American 
national security concern, and no other country currently has more of its proposed 
investments in the U.S. reviewed by CFIUS than does China. 

What lessons then for Canada? For one, Canadian investors in the United States 
should not forget that they too are subject to potential CFIUS review. Indeed, pro-
posed Canadian acquisitions of U.S. businesses represent the third-largest source of 
CFIUS reviews, behind only China and the United Kingdom.

Equally important, Canada has its own CFIUS-like national security review, which 
can be just as amorphous and secretive as in the United States. Canada’s national 
security review process is provided for in the Investment Canada Act (ICA), which 
authorizes the Canadian government to review and prohibit proposed foreign 
investments if they are potentially “injurious” to Canadian national security. 

Many elements of the ICA national security review process are frustrating for 
investors. For example, unlike other aspects of ICA review, falling under the national 
security review process does not hinge upon the foreign investor acquiring control of 
a Canadian business, or the Canadian business exceeding a certain asset value 
threshold. In essence, any foreign investment, regardless of the size of the invest-
ment or the level of interest acquired, can theoretically be subject to “national secur-
ity” review in Canada. 

Moreover, in contrast to the CFIUS process, there is no procedure whereby invest-
ors can proactively apply for clearance. Rather, the Canadian government will deter-
mine, based on its own assessment, whether to initiate a “national security” review. 
The Canadian government must make this determination within 45 days of becom-
ing aware of the transaction, which could even occur after closing. If a review is 
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International effort to end treaty shopping

E ffective tax planning is one of 
the early considerations in 

every M&A transaction. Its 
importance is highlighted in the 
context of cross-border acquisi-
tions. Effective cross-border tax 
planning could not be achieved 
without careful consideration of 
the application of tax treaties. Tax 
treaties allocate taxing authority 
between jurisdictions to reduce 
tax that would otherwise be pay-
able and prevent double taxation. 
Structuring an acquisition to 
optimize treaty benefits can pro-
vide tax-savings opportunities 
and therefore make cross-border 
acquisitions more tax-effective. 

BEPS action plan 

In recent years, the international 
tax community has become con-
cerned over increasingly aggressive 
tax planning measures being 
implemented to reduce tax pay-
able, particularly by large multi-
national entities. At the request of 
the G20, the OECD published in 
July 2013 its action plan on base 
erosion and profit shifting (BEPS 
action plan). The plan is compre-
hensive and ambitious, including 
15 actions meant to address a 
number of related issues. Action 6 
of the plan, which has identified 
treaty abuse, and in particular 
treaty shopping as one of the great-
est concerns, focuses on preventing 
the granting of treaty benefits in 
inappropriate circumstances. 

The OECD considers treaty 
shopping to be an arrangement 
through which a person who is 
not a resident of a contracting 
state attempts to obtain benefits 
that a tax treaty grants to resi-
dents of that state. For example, a 
foreign corporation that is resi-

dent in a country that does not 
have a tax treaty with Canada 
could acquire a Canadian com-
pany directly. Dividends received 
by the acquirer would be subject 
to withholding tax at the 25 per 
cent statutory rate. The foreign 
corporation may instead make 
the acquisition through a cor-
poration resident in a jurisdic-
tion which does have a favourable 
tax treaty with Canada, solely for 
the purpose of receiving treaty 
benefits, including a reduced rate 

of withholding on dividends (five 
per cent or 15 per cent under 
many of Canada’s tax treaties). 
The latter arrangement may be 
considered treaty shopping. 

Action 6 discussion

On March 14, 2014, the OECD 
released the first discussion draft 
of Action 6. Last Sept. 16 it fol-
lowed up with its revised recom-
mendations for Action 6, having 
taken into consideration the com-

ments received on the March 
report, which recognized that fur-
ther work was necessary, espe-
cially with respect to the limita-
tions on benefits (LOB) rule. On 
Nov. 21 the OECD released a dis-
cussion draft of the follow-up 
work noted in the report. The final 
report is expected in September.  

The overarching goal of Action 
6, as described in the BEPS 
action plan, is to modify domestic 
and international tax rules to 
more closely align the allocation 
of income with the economic 
activity that generates that 
income. In other words, Action 6 
seeks to ensure that only those 
corporations which have real 
activity within a country can 
receive the benefits under a tax 
treaty with that country. 

Three-pronged approach 

To address treaty shopping on the 
international front, the OECD rec-
ommended in its March 14 discus-
sion draft the following approach: 

 Include a statement in the 
title and preamble of tax treat-
ies that the contracting states, 
when entering into a treaty, 
wish to prevent tax avoidance 
and intend to avoid creating 
opportunities for treaty shop-
ping.

 Include LOB rules, model 
provisions of which are included 
in the report, to address specific 
types of treaty abuse. 

 Include a principal purpose 
test, a model provision of which 
is included in the report, to 
address more general types of 
treaty abuse. 

The OECD recognizes that 
the model treaty provisions 
may not be acceptable for all 
countries in all circumstances. 
The OECD states that although 
the LOB and principal-purpose 
test provisions will be incorpor-
ated into the model treaty, it is 
expected that countries will 
have flexibility regarding their 
application. 

On the domestic front, Can-
ada proposed a broad domestic 
rule to prevent treaty shopping 
in the 2014 February budget. 
Last Aug. 29, a federal govern-
ment news release stated that 
the domestic treaty-shopping 
legislation would be put on hold 
pending further work by the 
OECD on the BEPS initiative. 

Many commenters have sug-
gested that the current LOB 
and principal-purpose test pro-
visions as they are currently 
drafted are too broad and may 
lead to unintended conse-
quences. However, the OECD 
has noted that the model treaty 
provisions in Action 6 should be 
considered to be drafts that are 
subject to improvement prior to 
final release. The effect the 
OECD’s revised model provi-
sions and Canada’s domestic 
response have on tax planning 
in cross-border M&A trans-
actions remains to be seen. 
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initiated, the process can take up 
to 130 days to complete, subject 
to extension.

The other bothersome aspect of 
the ICA process is that there are 
no statutory or administrative 
definitions indicating what areas 
of the economy may implicate 
national security concerns. This 
omission is part of the Canadian 

government’s deliberate design, 
so that it can retain maximum 
discretion in any given case.

Only a handful of transactions 
have not proceeded because of 
national security issues. In one 
case, the Canadian government 
actually denied its approval to 
the transaction. In the other 
instances, the parties aban-
doned the proposed transaction 

after learning that they could 
be subject to review. Each of 
these transactions involved 
facially sensitive industries 
(such as uranium mining, com-
puter software or telecoms) and 
investors with connections to 
sensitive jurisdictions (such as 
China, Iran or Russia). How-
ever, in keeping with the veil of 
secrecy protecting such reviews, 

the Canadian government has 
not disclosed the reasons 
underlying its decision-making. 
This lack of explanation is 
another tool employed by the 
Canadian government in order 
to keep all of its options open 
when dealing with national 
security reviews.

So could the proposed acqui-
sition of a hotel by a foreign 

investor also be subject to 
national security review in Can-
ada? The answer is yes. Or no. 
Or maybe. It all depends on 
what the Canadian government 
of the day decides. 
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...Action 6 seeks to ensure that only those 
corporations which have real activity within 
a country can receive the benefits under a tax 
treaty with that country.
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